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  AFCC Ontario Is Going Live: afccontario.ca 
 

We are about to launch our new website and 
will be able to communicate with our members 
in a more timely way. The Board made a 
decision to keep a Members only section to 
access our newsletter and share ideas with one 
another from across the province on services 
and programs related to family law.  We will 
keep you posted on ongoing projects and task 
groups that are focused on family justice issues 
across Ontario. 
 
We are really excited about this chapter and the 
synergy that has been bubbling since our launch 
event in January 2008, at the University of 
Toronto’s law school.      
 
Our work continues.  To hear more about the 
committees and how you can contribute please 
contact:  patti.cross@gmail.com. Also, please 
join us in membership recruitment.  Why?  
Your membership is an investment in 
professional excellence. There is no better way 
to keep pace with the rapidly changing 
environment for those who work with families 
in conflict. Your membership will provide you 
with the latest information and most 
knowledgeable resources, saving you valuable 
time and money.  There are many networking 
opportunities to meet, learn with, consult and 
even debate with a diverse group of 
professionals all committed to excellence in 
resolving family conflict.  Membership includes 
invitations to conferences and training 
programs, education, advocacy and the 
opportunity to participate on AFCC Ontario 
chapter committees, task forces and projects. 

 
Each month, a number of us get together to plan 
and organize the next events.  Please join us.  For 
further information, please contact patti cross at 
patti.cross@gmail.com. 
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followed �1by�1the�1aftercare�1planning,�1which �1usually�1includes�1a�1vacation�1component�1
to�1solidify�1progress�1in�1workshop,�1have�1experience�1of�1giving�1and�1receiving�1love.�1
�1
In�1addition�1to�1facilitating,�1repairing�1and�1strengthening�1the�1child’s�1ability�1to�1
maintain�1healthy�1relationships�1with �1both�1parents,�1the�1Workshop�1goals�1are�1to:�1
�1

1. help�1the�1child�1avoid�1being�1in�1the�1middle�1of�1the�1parent’s�1conflict;�1
2. strengthen�1the�1child’s�1critical�1thinking�1skills;�1
3. protect�1�1the�1child�1from�1unreasonably�1rejecting�1a�1parent�1in�1the�1future;�1
4. help�1the�1child�1maintain�1balanced�1and�1a�1more�1realistic�1perspective�1of�1each�1

parent�1as�1well �1as�1themselves;�1
5. help�1the�1family�1members�1develop�1compassionate�1views�1of�1each�1other�1and�1

their�1actions�1rather�1than�1being�1excessively�1harsh�1and�1critical;�1
6. strengthen�1the�1family’s�1communication�1and�1conflict�1resolution�1skills;�1�1and�1�1
7. strengthen�1the�1parents’�1parenting�1skills.�1�1

�1
These�1goals�1are�1accomplished�1through�1the�1use�1of�1multi�,media�1demonstrations�1
and�1exercises�1relating�1to�1developmental�1and�1social�1psychology�1that�1teach�1
children:�1�1�1
�1

1. how �1easy�1it�1is�1to�1misperceive�1reality�1(perceptual�1illusions)�1
2. the�1power �1of�1suggestion�1on �1�1 cofo0ekills;
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Professor Nick Bala’s summary paper on alienation (a full paper will be coming out in 
January 2010): Bala et al Alienation Summary May09 
 
Dr. Barbara Jo Fidler on parenting coordination in high conflict disputes, alienation, and 
interventions in alienation cases:  
Fidler PC Bala Tribute  
Fidler #1 Bala Tribute  
Fidler #2 Bala Tribute 
  
Dr. Joe Hornick on child witness:  Nick's Tribute - Child Witness A Glimpse 
 
Dr. Dan Ashbourne on youth justice assessment services: Nick Bala Event May 8 2009 
 
Mary Jo Maur on Fisher v. Fisher and the court’s interpretation:   
Speaking Notes   
How Have Ontario Courts Interpreted 
 
Justice Ann Trousdale on what judges need in sec. 54 assessments: 
What do Judges want in an assessment 
 
Martha Downey on court ordered sec. 54 assessments: 
Bala Event Panel 21May09 
 
Professor Sue Miklas on interviewing children: Interviewing Outline.09 
 
 
 
 
 
 

AFCC 46th ANNUAL CONFERENCE 
CHILDREN, COURTS AND CUSTODY: BACK TO THE FUTURE OR FULL 

STEAM AHEAD? 
 

New Orleans 
Sheraton New Orleans 

May 27-30, 2009 
 

Conference program available at: 
http://afccnet.org

   




May 12, 2009  - Summary 
 
Parental Alienation - Myths, Realities & Uncertainties:  
A Canadian Study, 1989-2008 
 
Nicholas Bala, Suzanne Hunt & Carrie McCarney 
Faculty of Law, Queen’s University 
 
     Alienation cases have been receiving a great deal of public and professional 
attention in the past few months in Canada. As with so many issues in family law, there 
are two competing, gendered narratives offered to explain these cases.  Men’s rights 
activists claim that mothers alienate children from their fathers as a way of seeking 
revenge for separation, and argue that judges are gender-biased against fathers in these 
cases. Feminists tend to dismiss alienation as a fabrication of abusive fathers who are 
trying to force contact with children who are frightened of them and to control the lives 
of their abused former partners. While there is some validity to both of these narratives, 
each also has significant mythical elements. The reality of these cases is often highly 
complex, with both fathers and mothers bearing significant responsibility for the 
situation. 


Many high conflict separations are characterized by both parents denigrating their 
former partners and failing to support their children’s relationships with the other parent.  
While all children suffer from such parental behaviour, only a minority of children 
become “alienated” from a parent as a result of it. When a child resists visits with a 
parent, all children in the family and both parents must be assessed. Some cases involve 
emotionally abusive "pathological alienation," caused by the conduct of an alienating 
parent and resulting in a child having negative beliefs and feelings (such as anger, hatred 
or fear) that are not consistent with the child's actual experience with the rejected 
parent. In other cases, however, the child may be "justifiably estranged" due to conduct of 
the rejected parent, such as abuse or poor parenting.  In some cases a child independently 
decides to disengage with a parent, perhaps due to tensions with a step parent. 
.       We are undertaking a study of reported Canadian cases between 1989 and 2008 
dealing with claims of parental alienation. Key findings include: 
Some of the key findings of the study: 


• A total of 145 cases were found in this period in which the court made a decision 
about whether or not there was “parental alienation”, with 18/34 in 1989-1998 
having a finding of alienation, and 71/111 in 1999-2008 having a finding of 
alienation.  Thus there was a significant increase over time in the number of cases 
raising the issue of parental alienation and in the number of cases in which there 
were findings of alienation, though the increase in the rate of findings (53% to 
64%) was not statistically significant. 


• Although courts continue to use the concept of “parental alienation,” starting in 
2005, Canadian judges began to recognize that the issue of whether this is a 
“syndrome” is controversial, and that mental health professionals should resolve 
this issue, not judges. 


• Mothers are twice as likely as fathers to alienate children from the other parent, 
but this reflects the fact that mothers are more likely to have custody or primary 







care of their children; in only 2 out of 89 cases was a parent with only access able 
to alienate a child from the other parent. 


• Fathers made more than three times as many unsubstantiated claims of parental 
alienation as mothers, but this too reflects the fact that claims of alienation 
(substantiated and unsubstantiated) are usually made by access parents, who are 
usually fathers.  


• In close to half the cases in which the court declined to make a finding of 
alienation, it found that the child was understandably estranged from the rejected 
parent due to abuse or poor parenting; in about one quarter of the unsubstantiated 
cases the court found that the child was not “alienated” from the other parent, but 
simply wanted less contact.  In 11 of the 56 cases where an unsubstantiated, the 
court declined to order access of a parent who had made a claim unsubstantiated 
claim of alienation; these were mainly cases of justified estrangement, where 
there concerns about the safety or welfare of the child in the care of that parent.  


• Court-appointed mental health experts testified in 83% of these cases, and if they 
expressed a clear opinion about whether or not there was alienation, the court 
agreed in over 90% of the cases. 


• Party-retained experts testified in less than a fifth of cases; judges are much less 
inclined to agree with these experts; in only 2 cases did the court prefer the 
opinion of a privately-retained expert to that of a court-appointed expert about 
whether alienation occurred. 


• Where the court found parental alienation, the most common response was to vary 
custody to either give the rejected parent sole (47/89=53%) or joint 
custody(14/89=16%); whether the father or the mother was found to be the 
alienating parent, there was not a statistically significant difference in the rate of 
variation of custody.  


• In more severe cases, courts may both change custody and suspend contact with 
the alienating parent; this occurred in 9 out of 89 cases (10%).  


• The court ordered counselling or therapeutic intervention in 37 of 145 cases in 
this study (26%).  These orders were made both in cases in which alienation was 
found, and in cases in which the court rejected the claim of alienation.  The most 
common orders were for court ordered counselling for the children (19 cases) and 
for the entire family (12 cases). 


Thus, while there are gender differences in both rates of alienating children (mainly 
by mothers) and in making unsubstantiated claims of alienation (mainly by fathers), this 
reflects the fact that alienation is almost always done by the parent with custody or 
primary care. There is no evidence of gender bias in judicial responses to these cases. 


Changes should be made in the family justice system to ensure that alienation cases 
are addressed in a way that better meets the needs of children, including: 


• Education programs for parents on the effects of separation on children; 
• Early case management by one judge of high conflict family law cases;  
• Early assessment by a court-appointed mental health professional; 
• Detailed court orders that are effectively enforced; 
• Prevention of delay in resolving cases where alienation is alleged; and 
• Provision of effective counselling and support services. 







Although there is clearly a need for more research about the best methods of 
intervention in alienation cases, there is a growing body of literature that documents the 
long-term emotional harm to child from being alienated from a parent.     
 
Nicholas Bala is a Professor Queen's University, specializing in Family and Children's 
Law.  He can be contacted at bala@queensu.ca .  It is hoped that the full paper will be 
published in the Family \Court Review (January 2010). 
 
 



mailto:bala@queensu.ca



AFCC ONTARIO
File Attachment
Bala et al Alienation Summary May09.pdf

AFCC ONTARIO
File Attachment
Fidler 1 Bala Tribute.pdf




BARBARA J0 FIDLER, Ph.D., C.Psych. AccFM 
 


DELIVERED AT ‘CELEBRATING PROFESSOR NICK BALA’ 
Family Law Panel 


MAY 8, 2009 QUEEN’S UNIVERSITY 
 
Question #2:   
 
One intervention that may accompany a custody reversal is the Family 
Workshop developed by psychologists Randy Rand and Richard Warshak.  It 
has been referred to as “deprogramming”?  Is this an accurate characterization? 
What is it exactly?  Do we know that it works?   
 
The Family Workshop was initially developed by Dr. Rand in 1991 to assist 
recovered abducted children.  Later expanded by Dr. Warshak and Dr Deidre 
Rand and others, it is designed to assist families to adjust once the court has 
determined there is an irrational or unjustified alienation and child’s interests 
will be best served by being placed in the rejected parent’s custody while contact 
with the favoured parent is temporarily suspended.   
 
One of the goals of the workshop is for the child to have a healthy relationship 
with both parents; thus, the program seeks to subsequently re‐involve the 
favoured parent.  Unfortunately, this is not always possible because alienating 
parents often are unwilling to comply with orders to participate in the program.  
Feeling wronged or abandoned by their children, some choose to walk away 
from their children.  
 
The term “deprogramming” is not only a misnomer, but also appears to be 
reinforcing an unwarranted hysteria about the Family Workshop.  The term has  
become associated with coercion, isolation and brainwashing.  Incidentally, the 
term is no longer used in the context of cults either; they refer to “exit 
counselling”.  The Workshop promotes the opposite of deprogramming: the 
child’s autonomy, multiple perspective‐taking and critical thinking. While the 
court or parent may insist the child begins the program, after some participation, 
they may choose to opt out.   
 
The Family Workshop is not counselling or psychotherapy either.  It involves a 4‐
day educational and experiential program.  It begins with a risk assessment to 
ensure the family is suitable. After this and an orientation there are four phases 







followed by the aftercare planning, which usually includes a vacation component 
to solidify progress in workshop, have experience of giving and receiving love. 
 
In addition to facilitating, repairing and strengthening the child’s ability to 
maintain healthy relationships with both parents, the Workshop goals are to: 
 


1. help the child avoid being in the middle of the parent’s conflict; 
2. strengthen the child’s critical thinking skills; 
3. protect  the child from unreasonably rejecting a parent in the future; 
4. help the child maintain balanced and a more realistic perspective of each 


parent as well as themselves; 
5. help the family members develop compassionate views of each other and 


their actions rather than being excessively harsh and critical; 
6. strengthen the family’s communication and conflict resolution skills;  and  
7. strengthen the parents’ parenting skills.  
 


These goals are accomplished through the use of multi‐media demonstrations 
and exercises relating to developmental and social psychology that teach 
children:   
 


1. how easy it is to misperceive reality (perceptual illusions) 
2. the power of suggestion on perception and memory 
3. how group pressure can create in‐groups and out‐ groups, leading to 


negative stereotypes and prejudice 
4. how allegiance to authority can impact our judgment and rupture 


relationships  
5. about the impact of parental conflict on them and how multiple and 


divergent perspectives can exist  
 
These concepts are then applied by way of exercises to the children’s own 
situation, in a way that allows them to save face, which is a primary objective. 
No one is blamed, not the child or either parent.  
 
More than 130 children in 70 families have attended the Family Workshop. Dr. 
Warshak has just reported preliminary findings, in a peer‐reviewed paper that 
will be published in January in the FCR, on 22 children from 11 families.  All had 
had failed counselling experiences.  21 of the 22 children restored a positive 
relationship with the rejected parent; 17 of these 22 maintained their positive 
relationships.  
 







We do not have well‐controlled outcome studies on the Family Workshop or, for 
that matter the other alternatives commonly ordered  or recommended, such as 
reintegration therapy, parenting coordination and most educational programs. 
There is consensus that reintegration therapy does not work with the severe 
cases of irrational alienation.  Reports indicate that custody reversal and forcing 
parenting time in combination, have corrected an irrational alienation, however, 
only when there is an interruption in the contact with the favoured parent.  
While we could of course benefit from more and better research, decisions still 
have to be made. These decisions can take into account both social science 
literature and our clinical experience, in an attempt to help children we know are 
suffering in these circumstances. Even with good research, every family requires 
an individualized risk/benefit analysis of the alternatives.  
 
References available upon request. 
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CHILD WITNESSES:
A GLIMPSE INTO HISTORY


Presented at:
Celebrating Professor Nick Bala:


An Exceptional Career of Teaching & Scholarship


Presented by:
Joseph P. Hornick, Ph.D.


Canadian Research Institute for Law and the Family


May 8, 2009
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Prior to 1988


• CEA (s.16) – a child of tender years may not give sworn evidence 
if the child does not understand the nature of the oath.


• Unsworn evidence was permitted if the child had sufficient 
intelligence to justify the reception of the evidence and understand 
the duty to speak the truth.


• Unsworn evidence required corroboration.


• Law Reform Commission and the Badgley Committee 
recommended abrogating rule of corroboration.
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January 1, 1988


Bill C-15 – An Act to amend the Criminal Code and the Canada
Evidence Act.


• Revisions to substantive and procedural laws governing the 
sexual abuse of children.


• Included new provisions under s.16(3) of the CEA for younger 
child victims/witnesses to give testimony under a promise to tell 
the truth and abrogated the need for corroboration and recent 
complaints.


• Included other testimony aids such as screens, close circuit TV,
support people in the court room and videotaped evidence.
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1989


• CRILF began a 3 year, multiple site evaluation of Bill C-15.


• Fall 1989, Nick Bala became CRILF’s first visiting scholar.


• Nick Bala’s duties included being a legal consultant to the Bill 
C-15 evaluation and also began work on Canadian Child 
Welfare Law:  Children, Families and the State, which was 
published in 1991.


• CRILF and Nick also began judicial training regarding child 
witnesses at a conference for the Canadian Institute for the 
Administration of Justice in October 1989, at Kananaskis, 
Alberta.
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1989 (cont’d)


• Hornick, J. and Clarke M.  Child Testimony:  Legal and 
Developmental Issues.


• Bala, N.  Double Victims:  Child Sexual Abuse and the Canadian 
Criminal Justice System.
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1992


Findings of the evaluation of Bill C-15 regarding basis of acceptance
of evidence from children under 14 years old.


Oath
Calgary Edmonton Total
n % n % n %


Sworn Directly 6 12.2 3 12.5 9 12.3
Sworn After 
Questioning 31 63.3 9 37.5 40 54.8
Promise to Tell the 
Truth 12 24.5 12 50.0 24 32.9


Total 49 100.0 24 100.0 73 100.0
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Performance as a Witness


Overall, the court observation demonstrated how well the children
actually handled giving testimony.  However:


• Children who were physically harmed during the incident had 
more difficulty presenting evidence.


• Children had difficulty “telling the story” if a long period of time had 
passed.


• The fewer strangers in the courtroom and the more supportive 
adults, the easier it was for the child to give evidence.


• Cross-examination by defence counsel was significantly the most 
stressful part of the court process.


• Child victim/witnesses’ feelings about the court process (from 
post-court interviews) seemed to be directly affected by the 
outcome of the proceedings, i.e., victim/witnesses were more 
upset if the proceedings did not result in conviction.
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1993 – Present


Child Witnesses:


• Nick’s CV indicates that he has completed more than 60 
publications/consultations/major presentations in the area of child 
witnesses.


• Nick has also been a principal investigator on three major research 
projects funded by SSHRC in the area of child witnesses.


Work with CRILF:


• Since 1989 Nick has been involved in more than 30 projects.


• One of his latest projects was:  Bala et al.  (2008).  Testimonial 
Support Provision for Children and Vulnerable Adults (Bill-C2):  
Case Law Review and Perceptions of the Judiciary.
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WHAT DID THE ONTARIO COURT OF APPEAL IN FISHER v. FISHER SAY? 
 
• Fisher v. Fisher is a 2008 decision of the Ontario Court of Appeal regarding spousal 


support.  It was notable because the OCA ordered an ending date for spousal support 
after a 19-year marriage.  There were no children, and the OCA appeared to have 
determined that the basis for the support was largely need, and not compensation. 


 
• FACTS: 19-year marriage, no children.  At the time of separation, the husband was 


earning well over $100,000 annually.  Wife was earning $35,000.  Husband’s income 
increased substantially post-separation, to approximately $139,000.  Husband had re-
married, and his new partner was a qualified physiotherapist, but she had chosen to stay 
home and raise her children from a previous relationship.  The trial judge ordered the 
husband to pay the wife $2,600 in spousal support from March 1 to December 1, 2006; 
$1,800 per month for the calendar year 2007; and $1,050 per month for the calendar year 
2008. There was no award of support for 2009. However, the order provided that, after 
January 1, 2009, either party could seek a review of entitlement and/or quantum without 
the need to establish a material change in circumstances.  The basis for the trial judge’s 
decision had been, in part, the judge’s speculation that the wife would find a new partner; 


 
• Wife appealed, on the basis that she should have an indefinite award of spousal support, 


or something close to it. The appeal was allowed, but not in the way the wife might have 
anticipated.  She was awarded retroactive support, to 2004, at the rate of $3,000 per 
month, and on-going support of $1,500 per month from April 1, 2008 to September 1, 
2011 - a total of 7 years of support on a 19 year marriage, albeit at a higher rate than she 
might otherwise have received (front-end loading, which is encouraged by the SSAG’s) 


 
What did we think was going on before?
  
• Many practitioners assumed that a marriage of 20 years, or something close to it, would 


result in indefinite support.  This assumption was based on recent, but previous, decisions 
of the OCA, such as Allaire v. Allaire, in which the “merger over time” notion seemed to 
be given some credibility [2003 decision in which the OCA said that the idea of self-
sufficiency was not a “free-standing concept”, and that over time, spouses depended on 
each other financially], and on the structure of the SSAG’s themselves, which suggest 
termination dates for marriages of 20 years or less, but indefinite support for 20 years or 
longer.  The draft SSAG’s discussed the possibility of lowering the threshold for 
indefinite support to below 20 years. 


 
• As practitioners, we did not necessarily think the 20 year mark was a cliff - we saw it as 


more of a continuum - that marriages close to 20 years might draw similar results to 
marriages over 20 years, regardless of whether the support was compensatory or need-
based - and that marriages in this range should draw indefinite support 


 
 
 
What did Fisher say about: 







 
•  Duration 
 


• It appears that the 20-year suggestion for indefinite support has become 
more or less a sharp dividing line.  There is a clear cut-off at 20 years of 
total cohabitation for indefinite spousal support, and anything less than 
that may well draw a termination date - see paragraph 110, in which the 
OCA defines the Fisher marriage as “medium-term”.  This appears to 
create a cliff, where a gradual slope might have been more desirable.  The 
court notes the possibility that in the right circumstances, indefinite 
support might be ordered in a marriage under 20 years, and that there 
might be a termination date in a marriage over 20 years, but the case itself 
suggests that the 20 year mark is a firm line; 


 
• An important statement is that entitlement should begin from the date of 


separation - sometimes arrears back to DOS are lost as a result of 
procedural issues (too hard to get an interim retro order; by the time the 
matter comes to court, arrears seem to be harder to get); 


  
•  Quantum 
 


• “quantum” and “duration” are now inextricably linked - see footnote 1 to 
the judgment, in which the court makes it clear that in using the word 
“quantum”, duration is included.  This is consistent with the SSAG, which 
encourage creative thinking about duration and quantum together (“front-
end loading”, or stretching support out over more time, but reducing the 
amount, or lump sums) 


  
•  Post-separation increases in income 
 


• In Fisher, the husband’s income increased late in the marriage, and gained 
momentum following separation - OCA held that the wife’s dependence 
on the marital standard at the higher income level was not as “entrenched” 
as it would have been if his income increases had been gradual, and 
throughout the marriage - accordingly, spousal support was based on the 
husband’s income as averaged for the three years up to and including the 
year of separation; 


  
•  Review orders 
 


• a strict application of Leskun, in which the SCC said that a final order 
should be made if at all possible - that review orders were to be reserved 
for situations in which the facts were not easily knowable in the 
immediate future: 


 
“Review orders in effect turn an initial order into a long-term interim order made 







 3


after trial. Accordingly, they should be the exception, not the norm. They are 
appropriate when a specified uncertainty about a party's circumstances at the time 
of trial will become certain within an identifiable timeframe. When one is 
granted, it should include specifics regarding the issue about which there is 
uncertainty and when and how the trial judge anticipates that uncertainty will be 
resolved.” - at para. 70 


  
• Between Leskun and Fisher, trial judges are encouraged to state the facts that are 


unknowable at the time of trial, but that are anticipated to become known within a 
the review timeframe - for example, if a recipient is finishing retraining, but does 
not yet have a job, a review might be ordered to coincide with a 6 months to a 
year following the completion of her training, to see if she has found employment.  
Pursuant to Leskun, trial judges and counsel drafting consent orders need to think 
about the fact that “reviews” are generally triggered on a timeline, and there is 
ordinarily no need to prove a material change in circumstances - agreements and 
orders need to be drafted to set this out clearly, as a direction to the court hearing 
the review; 


 
• Trial jj are encouraged to think about who bears the burden of proof on either a 


review or a variation proceeding, and to make this clear in their judgments - i.e., 
is the support to continue until further order (meaning that potentially the payor 
must prove it should end)  or is it to end on the review date, with the recipient 
required to prove it should continue? 


 
• Trial judges are supposed to be specific, if they order a review, about the facts 


that are subject to review, to avoid the entire matter being litigated afresh - also to 
specify what the procedure is for a review - is it a return to court?  discussion 
between counsel?  discussion followed by variation proceeding if no settlement?  
what disclosure is required from each side to facilitate the review 


 
  
•  The use of the SSAG’s 
 


• Fisher endorses the use of the SSAG’s on a number of fronts: as a useful 
tool in negotiating spousal support (á la Yemchuk); as a distillation of 
existing decisions regarding quantum and duration, and not as a “radical 
new approach”; as a cross-check for the court in determining whether 
quantum is appropriate; and most importantly, as a standard for appellate 
review: 


 
“In my view, when counsel fully address the Guidelines in argument, and a trial 
judge decides to award a quantum of support outside the suggested range, 
appellate review will be assisted by the inclusion of reasons explaining why the 
Guidelines do not provide an appropriate result. This is no different than a trial 
court distinguishing a significant authority relied upon by a party.” 







 4


 
  
•  Second Families 
 


• Fisher made it clear that a payor cannot use second family obligations that 
he has intentionally taken on as a way to reduce spousal support - but the 
door is left open to payors who have new children with their new partners 
to raise the new children as a possible reason to reduce spousal support to 
the first wife - all in all, a contextual, balanced approach is called for 


  
•  The Basis for Support 
 


• Fisher makes it clear that in marriages under 20 years, or to which the 
Rule of 65 does not apply, if the support is compensatory, it will be for 
longer, and will be at the higher end of the range - need-based support, 
even after 19 years, will be to help the recipient transit into her new lower 
standard of living 


 
• It is really important, therefore, to think carefully about not just the 


duration of the marriage, but the basis for support - Fisher was criticized 
by Phil Epstein in his annotation to the case (at 2008 CarswellOnt 43), 
because there were facts in Fisher which suggested compensation would 
be appropriate, and these had been ignored by both the trial judge and the 
OCA - further, that having children is not the only basis for compensatory 
support 
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HOW HAVE ONTARIO COURTS INTERPRETED FISHER? 
 
So far, 35 reported Ontario cases mentioning Fisher - Here are some highlights: 
 
• Results on Quantum and Duration 
 


• Gammon v. Gammon [2008] O.J. No. 4252 (SCJ) - Nolan J. - a non-compensatory 
case - marriage of 15 years - the definition of the basis for support as non-
compensatory resulted in a finding towards the lower end of the range, with a cut-
off date  


 
• Weingarten v. Weingarten [2008] O.J. No. 3383 (SCJ) - a 24 year marriage - but 


some unusual facts militating against an indefinite award -  all four children lived 
with father post-separation - this was a variation proceeding, changing a previous 
court order requiring the husband to pay spousal support of $5,500/mo., in 
addition to funding all of the children’s activities - mother had moved to England 
with a new partner, and was supporting new partner and partner’s child - spousal 
support terminated May 1, 2008 - mother ordered to pay child support for 
remaining minor child in father’s care - father’s income was vastly greater than 
mother’s - court did not advert to the SSAG’s (but it was a variation application, 
and SSAG’s may therefore have had limited application), and did not advert to 
the length of the marriage as a factor - mother was saddled with poor choices 
made after her move to the UK - move was an aggravating factor, because her 
spousal support was not taxable there, and she moved immediately after minutes 
were signed, suggesting she may have planned her move knowing about the tax-
free status of the support 


 
• Spikula v. Spikula [2008] O.J. No. 3931 (SCJ) - support at the lower end of the 


range, taking into account all of the circumstances, including father’s increased 
costs of exercising access - but note at para. 113, a statement that child and 
spousal support would be subject to variation upon the receipt of tax info for both 
parties - child support, yes - but spousal?  Fisher also said that it may not always 
be appropriate to take into account post-separation increases in income 


 
• Vanesse v. Seguin [2008] O.J. 2832 (SCJ) - Blishen, J. - a compensatory claim, 


but support not ordered on an indefinite basis - support terminated after 10 years - 
parties not married, but in CL relationship for 12 years - court notes that Fisher 
did not think 19 years merited indefinite award - and this affected thinking on 
terminating support - but in instant case, there were 2 children - an interesting 
application of the termination of support to a compensatory case 


 
• Lewis v. Lewis [2008] O.J. No. 2227 (SCJ) - para. 11 Gray, J.  - took from Fisher 


that the marital standard of living is not the determinant of quantum in a 15 year 
marriage with two children.  This is arguably a misapplication of Fisher.  If the 
claim is compensatory, or if the marriage is over 20 years, then the marital 
standard of living may be a more appropriate standard: 







 
  
“The respondent submits that an appropriate amount for spousal support must, as required by s. 
15.2 of the Divorce Act, take into account "the condition, means, needs and other circumstances 
of each spouse". It is submitted that nowhere in this statutory formulation is there any notion that 
each party is entitled to 50% of the combined income stream of both parties. At least on an 
interim basis, the Court must focus on the needs of the payee. There is nothing in the statute, it is 
submitted, to suggest that it is Parliament's intention that the payee be entitled to the same 
standard of living as he or she had during the marriage. Indeed, the Court of Appeal, in the 
recent Fisher decision, has suggested the contrary: see Fisher v. Fisher”
  
• Ali v. Williams [2008] O.J. No. 1207 (SCJ) - 15 year marriage with children - but only 5 


years of spousal support (2003 - 2008) ordered at a fairly low level - interesting because 
the Fisher case is cited, but no distinction is made between marriages with children, and 
marriages without, although the court adverts to the length of marriage as the key factor 
in determining duration - no mention of the SSAG’s 


 
• Scott v. Scott [2008] O.J. No. 865 (SCJ) - 20 year marriage with four children - spousal 


support cut off at 7 years - wife had lost her job at a bank - husband had routinely under-
reported his income, and was making significantly more than wife - This case is 
extremely difficult to reconcile with any of the SCC decisions regarding spousal support, 
the SSAG’s or Fisher- the problems in the decision seem to stem from a failure to 
consider what the basis is for spousal support 


 
CONCLUSIONS ON QUANTUM AND DURATION: 
  
•  There are some inconsistent applications of Fisher at the trial level.  Some 


judges have applied Fisher in situations where there is clearly a compensatory 
claim (i.e., there are children), and arguably Fisher does not apply; 


 
•  There remains great confusion about what constitutes self-sufficiency;  


when a court should apply the marital standard of living in determining quantum/ 
and when a more objective standard should be applied to determining quantum.  
Fisher applied a more objective standard in a non-compensatory case.  Cases in 
which compensation was the basis for support should not necessarily be decided 
with Fisher in mind on this point; 


 
•  In cases in which there are children, trial jj may want to be more specific 


about the basis for the original support order.  It is possible to have a largely 
need-based claim, even if there are children, but it is less likely.  If Fisher is 
going to be applied to time-limit support in a compensatory case, there need to be 
some clear findings of fact about the basis for the support order, and why the 
presence of children has not resulted in a compensatory claim. 


 
Results on Use of SSAG’s 
  







• Cunningham v. Montgomery [2009] O.J. No. 1310 (SCJ) - SSAG’s endorsed as per 
Justice Lang’s decision, as a cross-check and as a foundation for appellate review; 


 
• Morey v. Morey [2009] O.J. No. 1160 (SCJ), in which court saw itself as “bound” by 


Fisher to apply SSAG’s (see paragraph 26); see also Jackson v. Boyle-Jackson [2009] 
O.J. No. 716 (SCJ) at paragraph 15); McFadden v. Sprague [2009] O.J. No. 258 (at 
paragraph 9) 


 
• Beardsall v. Dubois [2009] O.J. No. 416 (SCJ) - the compensatory exception for short 


marriages needs to be considered carefully 
 
• SSAG’s used on variation applications - Mann v. Mann [2008] O.J. No. 2942 (OCJ) - 


variation application, and pursuant to Fisher, SSAG’s used as a “starting point” for 
discussion on a variation application 


 
• Grinyer v. Grinyer [2008] O.J. No. 290 (SCJ) - court accepted SSAG’s - and fashioned 


an order that took into account restructuring, front end loading, and so on - the court said 
it would create a spousal support regime, and then “test it against the SSAG’s” - but the 
case is controversial.  This was a long-term marriage (22 years) with children, and a clear 
compensatory basis for the claim.  The court still ordered a cut-off date, even though the 
SSAG’s would have suggested an indefinite award - so it is not clear how the award was 
actually tested against the SSAG’s 


 
• Langdon v. Langdon [2008] O.J. No. 418 (SCJ) - confirms that support should be ordered 


back to the date the claim was commenced at the very least 
 
CONCLUSION ON THE USE OF THE SSAG’S 
  


• Some trial judges have seen themselves as bound by the SSAG’s, which may not 
be exactly what the OCA said - rather the OCA in Fisher said that if the SSAG’s 
are raised and argued by counsel, and the court deviates from the SSAG’s 
significantly, the court should explain the basis for the deviation; 


 
• The use of SSAG’s on variation applications is interesting, but tricky - some 


judges are doing it, but it is a challenging area, even according to the writers of 
the SSAG’s 


 
• Because the SSAG’s make the determination of approximately how much support 


should be paid more straightforward, many judges are, at trial, awarding an 
amount back to the date of the application at the least 


 
• There appears to be some confusion about what the SSAG’s are - Professors 


Thompson and Rogerson have made it clear that they are not just the formulas - 
so, as in Grinyer, it may be a mistake to simply apply the formulas and see if they 
match what the court would like to do - it remains important to assess the case to 
see whether it is compensatory or non-compensatory; to assess whether SSAG’s 







would suggest an indefinite award; and to consider any exceptions to the SSAG’s 
- it is not enough to plug the numbers into the formula 


 
 
Results on Review Orders 
  
• Korkola v. Korkola [2009] O.J. No. 343 (SCJ) is an odd one - the wife had not yet 


graduated as a nurse, and yet the court imputed future income to her of $50,000 upon 
graduation (anticipated to be 2013) - this might have been a case in which a review order 
was appropriate - but we always need to keep in mind that final orders are subject to 
variation, even if they terminate support - see Fisher: 


 
“ In the family law context, a final order will always be subject to variation, which will suffice to 
protect against future events. A variation is available not only when there is an unexpected 
change in circumstances, but also when an anticipated set of specified circumstances fails to 
materialize. This is particularly the case where an initial order specifies a trial judge's 
anticipation that the recipient spouse will or should be able to earn a given income within a 
particular timeframe. This flexibility is to be contrasted with a review order, which invariably 
places the burden on the applicant, albeit in the context of an initial application.  
Moreover, a trial judge concerned about the burden of proof may structure the support order 
either to place the burden on the payor or on the recipient as may be appropriate. This may be 
achieved by terminating support, so that the recipient spouse bears the burden of establishing a 
material change justifying ongoing support, or by ordering indefinite support, so that the payor 
spouse bears the burden of establishing a material change justifying the termination of support.” 
 
• So termination orders are never forever anyway - but with a termination order, the 


recipient bears the burden of establishing a material change 
 
• Benson v. Benson [2008] O.J. 578 (SCJ) - at para. 76 - husband’s income at retirement 


not known - not known what wife would be earning at that point - one might expect a 
review - but instead, MacKinnon, J. held that the husband’s retirement is a material 
change, and confirmed that a variation was appropriate - and at para. 78 the court 
provides for a termination date “subject to variation” - which confirms that judicially 
ordered termination dates are subject to variation on material change - and formulating 
the order in this way is a useful guide to the reviewing judge as to what a material change 
will be in the case 


 
CONCLUSIONS ON REVIEW ORDERS 
 


• trial jj have taken to heart that review orders are to be used sparingly - and 
because Fisher makes it clear that a final termination order may not be a final 
answer, there is less risk in making a termination order 


 
• trial jj are clear that a termination of spousal support may not be final, and is 


subject to variation upon material change, which can include the failure of the 







recipient to obtain anticipated job or income; 
 


• Some judges have determined what a material change will be in advance in their 
original judgments - which is of great assistance to the next judge hearing the 
matter - and have been careful to talk about who bears the burden of bringing the 
variation application 


 
Results on the Basis for Support 
  
• Holmes v. Holmes [2009] O.J. No. 94 (SCJ) - Justice Nolan noted that Fisher was an 


important case for trial judges because it drew a clear distinction between compensatory 
and non-compensatory cases - which determines the quantum and duration of support - 
paras. 47 and 48 


 
• Hayes v. Hanrieder [2009] O.J. No. 421 (SCJ family) - common law relationship of 


somewhere between 13 and 15 years - need-based support ordered to allow wife to adjust 
to new lower standard of living 


 
• The notion of self-sufficiency remains difficult - but much flows out of a determination 


of the basis for support - compensatory claims are likely to result in the notion that the 
self-sufficiency is subjectively gauged - based on the marital standard of living - non-
compensatory claims are likely to be objectively based - see Leonard v. Leonard [2008] 
O.J. No. 3802 - a compensatory claim - in which court leaned on Fisher to say that self-
sufficiency is more likely in shorter term marriages without children 


 
CONCLUSIONS ON BASIS FOR SUPPORT 
 


• Some trial judges are very clear about the basis for support, which makes their 
judgments easier to analyze and categorize - this makes it easier for subsequent 
variation judges to get a handle on how to move forward with the next phase of 
the case; 


 
• It remains very important to determine the basis for spousal support.  The failure 


to do so an result in anomalous decisions that do not correctly apply either the 
SSAG’s or Fisher - counsel need to ensure that they make the arguments at trial 
as to what the basis for support is, so the court has facts to work with in coming to 
a decision.  
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WHAT DO JUDGES WANT IN A SECTION 54 ASSESSMENT? 
 
Justice Anne C. Trousdale 
Speaking notes from presentation at “Celebrating Professor Nick Bala”  
Kingston, Ontario  May 8, 2009 
 


 
Judges want an independent assessment by a neutral assessor who is independent  


 
of the Society and the parties, and who is perceived by all the parties to be independent. 
 
Judges want an assessor who is an expert in these matters.  We want to know the  
 
qualifications of the assessor, including their education,  training, practical experience,  
 
areas of expertise, and their prior experience in doing assessments.  Judges will not want  
 
the expert to overstep the bounds of his or her expertise. 
 
 


Judges want to receive the history of the parents, the child and the family.  But  
 
just the recitation of the history is not enough. 
 
 
PARENTING CAPACITY 
 
Judge’s want to know particularly about parenting capacity: 
 
(a)  the parent’s ability to provide for the basic needs of the child; 
 
(b)  the parents ability to grasp the subtleties of parenting; 
 
(c)  what are the strengths of the parent?  We need to be aware of the positive as well as         
the negative; 
 
(d)  whether or not the child has any special needs;  if so, the nature of the special needs, 
and what care or treatment is required.   What special skills or attention is required by the  
child’s caregiver? 
 
(e) whether the parent has the ability, cognitively, and otherwise to provide for any 
special needs of the child;     in that regard, what is the level of parenting required and  
does this parent have the required skills to adequately care for this particular child?  If  
not, why not? 
 
(f)  if the parent does not have the skills now, can the parent be coached to become an  







adequate responsible parent for this child, or is it too little, too late? 
 
(g)  if the parent has the ability to learn the necessary skills, what are the 
recommendations for the parent to acquire these skills?  What is the estimated time line 
that would be required to accomplish that? 
 
(h)  whether the Society has assisted the parent in obtaining the needed training?  Are 
there community resources available that might have made a difference? 
 
(i)  what community supports does the parent have? 
 
(j)  is the parent receptive to being coached and to receiving advice and assistance? 
 
(k) what is the prior parenting history of the parent, if any?  How did the parent cope or 
not cope? 
 
 
  WHAT ARE THE RISK FACTORS AND HOW SEVERE ARE THEY? 
 
(a)  does the parent have a mental illness or a physical or cognitive problem? 
 
(b)  does the parent have a substance abuse problem? 
 
(c)   does the parent have an anger management problem? 
 
(d)  has there been domestic violence in the home or a history of domestic violence 
towards other partners or children? 
 
(e)  does the parent have a criminal record and if so, what for? 
 
(f)  is there neglect involved?  If so, what is the cause of it? 
 
 
RELATIONSHIP AND ATTACHMENT ISSUES 
 
(a)  what are the observations of the interactions between the parent and the child? 
 
(b)  what is the nature of the relationship between the parent and the child?    Is there an 
 
attachment between the parent and the child?   
 
(c)  what are the views and preferences of the child? 
 
(d)  what would be the potential consequences of rupturing the relationship? 
 
 







 
 
OTHER ISSUES 
 
(a)  Judges will want to see that the assessor has seen each party on a number of 
occasions, has seen the child on several occasions, and has seen the child with the 
parents. 
 
(b)  Judges want the assessor to corroborate the information received from the parent, not 
just accept the parent’s self-report.  Therefore, interviewing relevant collaterals such as 
doctor’s, teachers, and viewing reports, etc is necessary. 
 
(c)  Judges also want the assessor to interview other key parties in the family dynamic 
including new partners, involved grandparents and others. 
 
 
DO JUDGES WANT A RECOMMENDATION? 
 


One school of thought is that the assessment should not offer recommendations 
for disposition as that usurps the role of the Judge. 
 


However, after talking with my judicial colleagues, the answer is a resounding 
yes!   We want recommendations. That was also the finding in the Bala and Leschied 
report: 
 


“While there is controversy in some of the professional literature, it is clear that 
judges and lawyers in Ontario generally expect and value recommendations from 
court-ordered assessors in child protection cases, though always emphasize that a 
court is never bound by the opinion of any assessor or any other witness.” 


 
The recommendation of the assessor , therefore is not determinative.  It is one 


more piece of the puzzle.  The Judge will weigh the assessor’s report with all the other 
evidence in coming to his or her own decision in the case.  However, Judges do value the 
recommendations, as the assessor is trained to assess, and has the chance to see the child 
interact with the parent and vice versa, while the Judge will never have the chance to do 
so. 
 


Judges don’t want the assessor to be too polite and not give an honest appraisal of 
the situation.  We need to hear from you what your expert opinion is and upon what facts 
you rely in coming to that opinion. 
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CELEBRATING  PROFESSOR  NICK  BALA  
08 May 2009 


Queen’s University, Kingston, Ontario 
______________________________________________________________________ 
 


Expression of Appreciation to Professor Bala 
 
 


Child Protection Panel:  “Report on Court-Ordered Assessments in Child Welfare 
Proceedings in Ontario:  Review and Recommendations for Reform” 


by Professors Bala and Leschied 
 


Panel Commentary:   
Components of CFSA s.54 Assessments and Underlying Rationale 
What Lawyers Want, Need & Expect from Assessors 
“Basic Tips” for Assessors for Cross Examination  


 
By:  Martha J. Downey, B.A., L.L.B. 


Senior Legal Counsel 
Children’s Aid Society of the  
City of Kingston and County of 
Frontenac 


 
Expression of Appreciation to Professor Bala: 
 
It was my marvelous good fortune to begin the practice of Child Protection Law in 
Kingston, Ontario in 1985 - just after proclamation of the Child and Family Services Act, 
and in the aftermath of the coming into being of the Canadian Charter of Rights and 
Freedoms - because Professor Nick Bala was close at hand and always ready, willing 
and able to enthusiastically discuss any issue with which I might be struggling.  Indeed 
as time went on, whenever I would call to ask his thoughts or advice, it would usually 
transpire that he had published a paper on the topic in question!  His published works 
have been invaluable to Child Protection lawyers for nearly three decades.  He has 
accepted numerous invitations from the Ontario Counsel for Children’s Aid Societies to 
speak at continuing legal education events, always providing a paper for our later 
reference.   
 
Nick has always graciously invited practising lawyers from the community to speak to his 
Advanced Family Law Classes, and I’ve sometimes found that I have gained as much as 
given, in knowledge, by the end of the class.   
 
It has also been my considerable professional pleasure and privilege to have worked 
with Nick in supervising placement students from his Clinical Family Law Classes over 
the past 25 years.   
 
However one might be inclined to feel in awe in the presence of such a formidable 
lawyer and scholar, Nick has always gone out of his way to show the utmost respect for 
those of us engaged in the practice of law.  I know that I am but one of many, many 
practising lawyers to whom he has extended his insightful support from time to time.   
 
 







Child Protection Panel Commentary: 
 
Because we are recognizing Professor Bala in this event and because of his ties to 
Kingston and Queen’s University, I would like to digress just a little longer from the task 
assigned to me, by briefly commenting, in the local context, on Professor Bala’s and 
Professor Leschied’s “Report on Court-Ordered Assessments in Child Welfare 
Proceedings in Ontario:  Review and Recommendations for Reform.”   In this, I beg the 
indulgence of those guests who have traveled from elsewhere to this City.   
 
The second important reason why I was fortunate to begin a career in Child Protection 
Law in Kingston in the mid-1980’s, was the existence of a very sophisticated, dynamic 
Family Court Clinic – multi-disciplinary insofar as the assessors included Child and 
Family Psychiatrist Dr. Leverette, Psychologist Dr. Chris Cooper, and three social 
workers at the MSW level, Rose Wenglensky, Carol Rogers and Dorothy Platt Taylor.   
 
In addition to the specialized and multi-faceted assessments required in child welfare 
proceedings, Ontario’s Family Court Clinics also provided a very significant level of 
education throughout the province to Children’s Aid Societies, lawyers, and the judiciary.  
Some of you may recall attending Family Court Clinic Conferences.   
 
Professors Bala and Leschield recommend, in their report, that “MCYS, working with the 
Ministries of Colleges and Universities, Health and the Attorney General, and with 
Universities, support University-affiliated Family Court Clinics that will have educational, 
training, research and professional-support functions, as well as responsibility for service 
provision.”  1


 
It is encouraging that Professor Bala’s and Professor Leschied’s  Recommendations 
have led thus far to the amendments to the CFSA s.54 and to O. Reg. 25/07, about 
which we are speaking today.  It is to be hoped that this will bode well for implementation 
of Recommendation 11 and the strengthening and re-establishment of a network of 
properly resourced Family Court Clinics.  
 
It is also worthy of note, that co-existing with the Family Court Clinic in Kingston in the 
early 1980s were strong Children’s Mental Health facilities, and passionate leaders in 
the child welfare field such as Dr. Phil Carney, Dr. Leonard Harris and Dr. Diane Arthur.  
These highly qualified psychologists, joined here in later years briefly by child 
psychiatrist Dr. Diane Benoit and subsequently by psychologists Dr. Patrick Lynch and 
Dr. Sian Phillips, provided not only treatment but also outstanding assessment services. 
Thus, the Family Court Clinic and the local children’s and family mental health systems 
complemented each other, and maintained connections to the hospitals and University.   
 
Turning now to the three matters upon which I have been asked to comment:   
 
 
 
 
 
                                                 
1 Bala, Nicholas and Leschied, Alan, “Report on Court-Ordered assessments in Child Welfare 
Proceedings in Ontario: Review and Recommendations for Reform,” Submitted Oct. 17, 206 to 
Ontario Ministry of Children and Youth Services, Recommendation 11 page 84.  







Components of CFSA s.54 Assessments and Underlying Rationale: 
 
Ontario Regulation 25/07 is quite specific about what should be included in s.54 
assessments and it has been suggested that it might be helpful to discuss why those 
components were included.   
 
The subject of this panel discussion is Court-Ordered assessments, rather than the more 
traditional context of experts being retained by parties to litigation in support of their 
respective positions.  Nonetheless, the origins of the Regulation can be seen in the 
Common Law.  Simplifying for today’s purposes:    
 
Professor Alan Mewitt in his work Witnesses, describes the use of experts in the trial 
process as being “as old as the trial process itself,” but notes the modern rule as 
developing from 1782 when Lord Mansfield in Folkes v. Chadd articulated the 
proposition that an expert “might state his opinion in order to provide the trier of fact with 
the necessary scientific or technical base upon which he could properly assess the 
evidence presented.” 2


 
Two hundred years later, in 1982 in R. v. Abbey, Mr. Justice Dickson of the Supreme 
Court of Canada stated the law as follows:   
 


“With respect to matters calling for special knowledge, an expert in the field may 
draw inferences and state his opinion.  An expert’s function is precisely this:  to 
provide the judge and jury with a ready-made inference which the judge and jury, 
due to the technical nature of the facts, are unable to formulate.  An expert’s 
opinion is admissible to furnish the Court with scientific information which is likely 
to be outside the experience and knowledge of a judge or jury.  If on the proven 
facts a judge or jury can form their own conclusions without help, then the 
opinion of the expert is unnecessary.”3   


 
The pre-requisites for the admissibility of expert evidence have been stated by the 
Supreme Court of Canada in R. v. Mohan   as being:  (1)  Relevance;  (2)  Necessity;  
(3)  The absence of any exclusionary rule;  and (4) a properly qualified expert. 4  
 
It is readily apparent from the Child and Family Services Act, that expert evidence can 
be both relevant and necessary – often crucial to achieving the best possible outcome 
for children.  This is so, whether at the decision-making stage on the part of Children’s 
Aid Societies whose mandate it is to investigate allegations of child abuse and protect 
children – or whether in the context of judicial determination at any stage of a Child 
Protection Application or Status Review.  The criteria to which one must look in 
determining the “best interests of the child” cry out for expert assessment:   


 
1.The child’s physical, mental and emotional needs, and the appropriate care or 
treatment to meet those needs. 


                                                 
2 Mewett, Alan W. and Sankoff, Peter J., Witnesses, 1991 Tomson Canada Limited, Chapter 10 
The Expert Witness, 10.1 Introduction page 10-2, citing  Folkes v. Chadd (1782), 3 Doug. 157, 99 
E.R. 589 (K.B.) subsequent proceedings (1783), 3 Doug. 340 (K.B.) 
3 R. v. Abbey [1982] 2 S.C.R. 24, 68 C.C.C.(2d) 394, 29 C.R. (3d) 193, 138 D.L.R. (3d) 202, 
[1983] 1 W.W.R. 251, 39 B.C.L.R. 201, 43 N.R. 30  
4 (1994) 89 C.C.C.(3d) 402 (S.C.C.) 







2. The child’s physical, mental and emotional level of development. 
… 
5. The importance for the child’s development of a positive relationship with a 
parent and a secure place as a member of a family. 
6. The child’s relationships and emotional ties to a parent, sibling, relative, other 
member of the child’s extended family or member of the child’s community. 
7. The importance of continuity in the child’s care and the possible effect on the 
child of disruption of that continuity. 
8. The merits of a plan for the child’s care proposed by a society, including a 
proposal that the child be placed for adoption or adopted, compared with the 
merits of the child remaining with or returning to a parent. 
9. The child’s views and wishes, if they can be reasonably ascertained. 
10. The effects on the child of delay in the disposition of the case. 
11. The risk that the child may suffer harm through being removed from, kept 
away from, returned to or allowed to remain in the care of a parent. 
12. The degree of risk, if any, that justified the finding that the child is in need of 
protection. 
13.  Any other relevant circumstance.5


 
The required contents of an assessment Order are:  
 


1. The reason the reason the assessment is necessary.  
2. The specific questions that are to be addressed by the assessor.  
3. What questions, if any, specifically require recommendations.  
4. The time period for completing and filing the assessment report. 6 


 
Additionally, the Court may order assessment of “some or all” of the following:  
 


1. The parenting capabilities of the proposed participants in the child’s plan of care, 
including those attributes, skills and abilities most relevant to the child protection 
concerns. 


2. Whether the proposed participants in the child’s plan of care have any 
psychiatric, psychological or other disorder or condition which may impact upon 
his or her ability to care for the child. 


3. The nature of the child’s attachment to a proposed participant in the child’s plan 
of care and the possible effects on the child of continuing or severing that 
relationship. 


4. The psychological functioning and developmental needs of the child, including 
any vulnerabilities and special needs. 


5. The current and potential abilities of the proposed participants in the child’s plan 
of care to meet the needs of the child, including an evaluation of the relationship 
between the child and the proposed participants in the child’s plan of care. 


6. The need for and likelihood of success of clinical interventions for observed 
problems.7 


 


                                                 
5 Child and Family Services Act, R.S.O. 1990, c.C.11, as am., s.37(3) 
6 Ontario Regulation 25/07: Court Ordered Assessments, made under the Child and Family 
Services Act, supra, s.4(1)  
7 O.Reg. 25/07 supra, s.4(2)  







The required contents of the assessment order should be of assistance in focussing 
each assessment on the child protection concerns pertaining to the individual children 
and families in each case – importing the central features of the Common Law into 
proceedings under the Child and Family Services Act.   
 
Similarly the Common Law requirements of necessity, and that the evidence sought 
(from the assessment) be not otherwise available to the Court, are addressed through 
O.Reg. 25/07 s.2(a) and (b) respectively.  O.Reg. 25/07 speaks in s.5 to the 
qualifications of the assessor, the methodology of the assessment and the underlying 
factual basis for the assessment, requiring also reasons and a factual basis for any 
conclusions, along with a direct response to the questions presented to the assessor 
and recommendations where these were required or reasons why certain questions may 
not have been answered or recommendations not made. 8  
 
An expert assessment in a child protection or family law matter is intrusive and can 
dramatically affect the lives of children and families.  Therefore certain threshold 
requirements must be met, in addition to the requirements of necessity, and that the 
evidence sought from the assessment be not otherwise available:  While the Child and 
Family Service Act provides in s.54  that the Court may order an assessment “in the 
course of a proceeding” under Part III,  O. Reg. 25/07 requires that either:  (a) the court 
have received evidence, held a temporary care and custody hearing and made a 
temporary order under subsection 51(2);  or (b) the court made a finding that the child is 
in need of protection; or (c) the parties consent. 9 This change is welcomed by those 
working in the child welfare field and the justice system in that the removal of the strict 
requirement of a protection finding prior to the making of an Order for assessment, 
permits expert information to be brought to bear earlier on in decision-making.   
 
What  Lawyers Want, Need and Expect from Assessors in Child Protection 
Proceedings:   
 
It is respectfully suggested, that  
 
it is encumbent upon lawyers and judges to ensure that the Endorsement is clear for the 
benefit of the assessor and in the interests of obtaining the information which is required; 
and that 
it is encumbent upon lawyers to ensure that all relevant material / information is provided 
to the assessor.   
 
Then, what most lawyers want, need and expect, probably includes the following: 
 
- That the issues identified be addressed squarely and fully 
- That every effort be made to ensure accuracy of the information relied upon 
- Thorough and accurate documentation of information relied upon, of interviews 


carried out in the course of the assessment, and full consideration of all information  
- Lack of prejudice or bias on the part of the assessor 
- A careful, well-articulated and well-substantiated opinion, with references to literature 


and knowledge from the field as appropriate 


                                                 
8 O.Reg. 25/07 supra, s.5 paras 1 – 6  
9 O.Reg. 25/07 supra, s.3(1)(a) – (c) and s.3(2)  







- For Children’s Aid Societies – the hope is to obtain guidance in its own decision-
making as to what avenue to pursue for a child and family  


- For parents – a neutral examination of the matter, from outside of the Children’s Aid 
Society, the opportunity to have a review of the Society’s decision if the latter has 
been unfavourable to the parents 


- For Children’s Counsel – better understanding of their child clients, their child clients’ 
wishes, their needs, and better understanding of how those might be addressed 
through the various available plans for care  


 
“Basic Tips” for Assessors for Cross-examination:   
 
It has been suggested assessors or potential assessors may be discouraged from doing 
assessments because of unpleasant experiences in the Courtroom, including real or 
perceived criticism and real or perceived rudeness on the part of lawyers or even judges.   
 
The O. Reg. 25/07 and the prescribed Form CFSA s.54 Endorsement, should go a long 
way towards ensuring the areas of focus for the assessment are clear, towards ensuring 
the assessor is not being asked to provide an opinion beyond the scope of his or her 
expertise, and towards ensuring a well-documented basis for the assessment.  These 
requirements should enhance the reliability of assessments, focus the areas for 
questioning, reduce the areas for cross examination, and enhance confidence of 
assessors when called upon to testify in Court.   
 
If there is anything which is not clear or well-understood or otherwise of concern about 
the Order, prior to embarking on the assessment, the assessor should be sure to contact 
all counsel and request clarification, or write to the Court accordingly.  
 
Common advice I offer to witnesses including experts – and advice suggested by 
others10 includes the following:  
 
- Be thorough and careful in review and documentation of written material. 
- Ensure interviews are well-documented.  
- Give every effort to ensure information presented is accurate.  
- Remember that the reliability of the assessment is diminished if the information upon 


which it is based is flawed and this can be highly detrimental to a child and family. 
- Ensure the report meets the legislated standards (ie the Regulation and the Order) 


but also that it meets your own professional standards (meeting your professional 
standards should bring the report closely in line with the Regulation and the Order).  


- Proof-read the report well to ensure it is readable, thorough, credible, impartial, well-
documented. 


- In questioning by counsel, remember that the questions are the vehicle through 
which information is provided to the Court: Listen carefully to the question, take as 
much time as may be needed to reflect upon the question before answering. 


- If you feel that you cannot answer a question either because you do not have the 
information requested, or you do not feel sufficiently informed or professionally 
qualified to offer an opinion, you should feel comfortable responding that you do not 
feel you can answer the question, and in explaining why not.  


- If you do not understand a question, ask for clarification.  
                                                 
10 Phillips, Douglas and Raphael, Ruth, “The Cure for Pre-Trial Syndrome” OACAS Journal 
November 1992; Barsky, Allan E., Counselors as Witnesses, Canada Law Book Inc. 1997 







- If you are not sure you have correctly heard a question, ask that it be repeated. 
- You are not bound to give “yes” or “no” answers in response to leading questions, 


and you may, drawing upon your knowledge of the case and your professional 
training and experience respond more fully. 


- You should be unfailingly polite, and not defensive, but you may also feel the need to 
be firm – you need not be “badgered” into accepting a position which you are not 
prepared to adopt. 


- Be careful of factual assumptions embedded in questions. 
- Your evidence should be fair and balanced.  
- Answers should be audible and clear, and not rushed. 
- You may ask for a glass of water, or a short washroom break. 
- You may need to be prepared to discuss your qualifications as this is one way in 


which a party’s counsel may seek to undermine an assessment unfavourable to that 
party. 


- One way of attack in cross examination upon an unfavourable assessment is to 
attempt to show that the facts forming the basis of the assessment are inaccurate – 
or perhaps incomplete. 


- A further means of attempting to discredit an assessment may be to question on 
scholarly works on the subject within the realm of which the opinion has been given. 


- An effort might be made in questioning to try to show bias on the part of the 
assessor. 


- Some judges say they prefer the witness to turn towards them when answering a 
question – rather than continuing to face the questioning counsel - so that the 
information is provided directly to the judge. 
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Initial Interviews of Child Witnesses 
 


Introduction: 
 
Nick taught me that law in practice and the processes necessary for its implementation – 
the HOW of legal education, are of fundamental importance.  Nick has taught for many 
years a clinical Family Law course which has paired students with professionals in order 
to ground their academic studies.  In his Children’s Law course, he has always involved 
professionals as guest speakers so that students can develop a critical understanding of 
the law as it affects child protection and youth justice issues. 
 
Following his example, I taught for a number of years a course in Client Interviewing and 
Counselling, since it’s been my experience that most law students are unaware that they 
will spend a great deal of time listening and talking to clients, and that these are skills, 
like advocacy, that need to be developed.  We’re here today to discuss child witnesses, 
and when one thinks about these children, they are facing significant, confusing, 
frightening events, with little understanding of the processes involved.  Children will 
have little understanding of the interview process, the role of a lawyer, or what they can 
expect to happen as time goes on in their proceeding.  There will likely be  delays 
between stages of the proceeding as it unfolds, and while it will be the job of everyone 
involved to explain to the child what will happen, the initial interview is key for building 
trust and setting out a framework that a child can understand.   
 
Often, a lawyer conducting that interview is seeing the child earlier and closer to the 
event, so that she/he needs to be aware that there will be more than one occasion that the 
child will be asked about the event and that more than one professional will likely talk to 
them about it.  I had hoped to key in on children who have been victimized by other 
children, because I see them as having difficult trust issues, but my time is limited.  
Instead, I want to set out a template for that first interview and to provide a series of 
practical suggestions and considerations. While many may be self evident, they bear 
repeating.  Many of my points are drawn from a book by Jean Koh Peters on representing 
children.    
 


So here goes:   Points about Interviewing: 
 
 - Get to know your client.  Age is one of the key indicators in how you approach your 
client, but general literature on child development is only a starting point.  Each child is 
unique.   While they will have limitations based on age, NEVER underestimate their 
capacity to appreciate what is going on around them – asides to a colleague or associate 
are being taken in word for word. 
 
 - Make them comfortable.  Depending on their age, this could involve setting up a 
meeting in the child’s home/foster home, or sitting at a play table in your office.  As a 
general rule, try to sit at eye level with the child and eliminate any physical barriers that 
would intimidate them.  You want to be completely visible and accessible to the child.  
On the other hand, don’t try to step out of your adult persona and never talk down to 







them.  Accepting the generation difference is a more honest approach than trying out 
your take on the jargon of the day on an adolescent client. 
 
 - There is a built in power imbalance by virtue of you as an adult.  While adult clients 
can be intimidated in a legal setting, you are an authority figure to a child, and they are 
used to relationships with teachers and parents where they “do what they’re told”.  Thus, 
suggestibility is a huge issue, particularly in interviewing younger kids.  Of critical 
importance, the solicitor client relationship, where the child is to GIVE, rather than take 
instruction, will need to be fully explained, and consistently reinforced. 
 
- While you need a plan for that first meeting, you need to be flexible – it’s more of a 
checklist.  You’ll start by identifying yourself and what you do.  Mainly, however, you 
want a sense of this particular child and their concerns, remembering that children have a 
short attention span.  Let your client set the agenda.  If, for example, you are introducing 
yourself and your client starts asking when she can leave the foster home, dive right in 
and be honest and frank with what you know. 
 
 - It is listening and communication skills that are key to establishing a relationship of 
trust with a child.  Of the two, it’s listening that is of utmost importance.  Kids who are 
relating difficult information need space to talk and to feel that what they say is heard.  
Many of the techniques that work with adults will need to be altered in work with 
children.  Active listening is constantly outlined in interviewing literature, but should be 
used with care, given children’s deference to authority and general suggestibility.  By 
active listening, I mean a response to a client which lets them know you have heard and 
understood what has been said.  Often, “repeating back” to the client is suggested, but 
with kids, be careful!  With adult clients, paraphrasing what you have heard is not as 
risky, because they will likely correct any misimpression you may have.  With children, 
it’s more likely they will adopt your version as correct even if it’s not accurate, so that 
care needs to be taken to explain that you’re repeating because you may not have 
understood, perhaps turning it into a “quiz” where they have to correct you when you are 
wrong. 
   
 - Questioning your client at this early stage will be a delicate exercise in many ways.  
Since it’s possible to lead children by asking certain kinds of questions, it’s usually 
recommended that open ended questions be used initially.  With many kids, these can be 
so broad that you get very little in the way of a response to an icebreaker like “how was 
your day?” so that you will need to refine somewhat.  Eg. “what did you do at school – 
questions which focus the child a bit more.   
 
On the other hand, the literature talks about questions which can lead a child.  Pre-
schoolers appear to be biased to a “yes” answer to “yes/no” questions – it may be a desire 
to agree, or that the interviewer’s voice intonation indicates that “yes” is correct.  In 
addition, this form of question can imply to young children that an answer is required, 
even if they aren’t sure.  Make sure that they know it’s OK not to know an answer and to 
tell you that they don’t know.     
 







 - Understanding how your child client feels about what has happened is all important.  
Empathy, NOT sympathy is a key component of showing an honest respect for your 
client’s feelings.  It’s possible to convey that as an adult, you can imagine that it must 
have been scary/confusing/sad for them.  This is not the work of a social worker or 
psychologist, but a necessary component of listening to all aspects of your client’s story. 
 
 - Communication is more than talking and explaining in child appropriate language.  
Your actions should reinforce what you say.  If you tell your client that your conversation 
is private and confidential, let them know that you will be talking to professional X and 
what you will talk about, and that you won’t tell anything that you and the child have 
agreed is in confidence.  In an article on Youth Satisfaction with their lawyers, Theresa 
Hughes reports on a survey of young people involved with the court system.  They 
consistently identified good communication as a key factor:  lawyers who kept in touch 
and took time to address their concerns, got top scores. 
 
As I mentioned at the beginning, there will often be a series of interviews, spread over 
time, with the child.  If you establish a relationship of trust and respect with a child client 
at the outset through proper and fair interviewing techniques, it can set the stage for their 
perception of the fairness of any further interviews or contacts with professionals.   
 


My lesson learned from Nick: 
 
Children maintain trust in the adults around them if they know what will happen next and 
who will be doing it.  I learned from Nick that family law practice takes place in a 
network of professionals, from assessors to social workers to judges.  It is necessary to 
understand the role of all the players so you can put your child client at ease about the 
next step.  Nick has always informed his research and teaching by collaborating and 
working with professionals like Pam and Dan, testing his ideas on people like Joe and 
presenting them at conferences to judges like Justice Czutrin.  He is the consummate 
teacher/academic, and he has generously shared his wisdom with me and with all of us 
here today. 
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Our Centre (CCFJS or LFCC)


Our work with families in the Court System; 
Youth Justice Assessments (Section 34 YCJA),
Youth Mental Health Court Worker (YMHCW),
Clinical Support Program (Counseling, Nursing, 
Psychology & Psychiatry
Child Witness Program (CWP Court Support), 
Custody & Access Assessments (Section 30 CLRA) 
Child Welfare Assessments (Section 54 CFSA),
Assessment & Expert Testimony, 
Research and Program Development, 
Training Initiatives & Consultations.







The Role for Psychological 
Service Providers.


Consultants on all teams & to other agencies
Team assessments include psychological 
services
Provide treatment services 
Research, writing, & training workshops 
Placement, practicum, internship, & post-doc 
fellowship opportunities
Clinical supervision
Expert testimony & input to Courts 







Troubled Youth


How have youth in trouble with the law 
been addressed?
What has been proposed to address 
this issue in legislation?
Assessment work (case management, 
social work, psychological & psychiatric 
services) has occurred under all the 
legislations.







Historical Background


Three Federal Legislations that we have 
come to hear about in our time
The Juvenile Delinquency Act (JDA) of 
1908


Treatment & welfare oriented model
Focus on bad/incorrigible behaviors, 
open time lines for sentences







Historical Background (cont’d)


The Young Offenders Act (YOA) of 1984
Model to balance safety of society and 
protection of youth rights
Lead to growth in youth in custody 
Increased costs







Historical Background (cont’d)
The Youth Criminal Justice Act (YCJA) of 2003


To balance Accountability and Rehabilitation
With Less custody, 
Diversion initiatives at various stages
Other unique options 


Extrajudicial measures (warn, refer, caution, sanction)
Restorative justice efforts (note it should be considered 
for pros/cons, especially as it relates to impact on 
victims)
Youth Sentences (least restrictive, & less custody)
Conferences 
YMHCW program 







YCJA possible options
Extrajudicial measures (open to police & crowns)


Take no further action, provide a caution, provide a Warning
Referral to services, and 
Extrajudicial sanction


Pre-trial procedures
Interim release
Detention
Placed in care of responsible person willing to take them
Elect mode of trial (i.e., judge, judge & jury etc.)


Assessment (sec. 34 report) to aid treatment & sentencing
Youth Sentences (new options now available)
Conferences, 
Mental Health Provisions, etc. 







Before imposing a Youth 
Sentence [s.42(1)]


Court to consider
Conference recommendations (if held)
Prepared Pre-sentence report (PSR)
Pre-sentence Assessment (PSA) if done
Representations made by parties
Representations from Youth’s parents 
Other relevant info before court  







YCJA & Youth Sentences 
Includes details of supervision portion of all sentences


Focus in Youth Sentences:
Least restrictive sentence
Proportionate to seriousness of offence 
Provide meaningful consequences
Promote sense of responsibility in youth and acknowledge 
harm done to victim 
Promote rehabilitation & reintegration with protection for 
society
Considers alternatives to custody & also considers unique 
circumstances of aboriginal youth







Y.C.J.A. (sec. 34 assessments)


Court-Ordered Evaluation of Youth
Learning disabilities
Emotional difficulties
Psychological &/or Psychiatric assessments
Risk to re-offend
Contextual questions – culture, family, school, 
peers, trauma, mental health, etc.
Although court ordered; we still require consent of 
youth and family to commence the assessment.







Youth Justice Assessment 
Team


Part-time (administrative support, intake & 
opportunities for students)
Two Family/Social Workers
One registered Psychological Service Provider
Limited time from Consulting Psychiatrist


Sec. 34 report completed in 4-6 weeks as ordered 
by court to provide sentencing suggestions &/or 
recommendations to court.
Funded service by couple of ministries 







Best Practice Framework
MULTI-SESSION EVALUATIONS
MULTI-DICIPLINARY INPUT  
NEUTRAL/IMPARTIAL/UNBIASED
INPUT FROM MULTIPLE CONTEXTS 


Homes/Police/Community/School/Relatives/CAS
MULTI-SOURCE ASSESSMENT


Interviews, Testing, & Observations
Collateral contacts/information
Case formulation & feedback incorporated
Treatment & sentencing suggestions offered







Things to keep in mind


A THOROUGH HISTORY IS THE 
CORE OF A GOOD ASSESSMENT
A GOOD GENOGRAM HELPS 
DEPICT THE RELEVANT DATA
TEAM WORK ENSURES TIME LINES 
CAN BE MET BUT REQUIRES TRUST 







Family Assessment Process
Process with parent(s)/guardian(s) includes:


Developmental history taken plus
Family history and interviews 


(stressors, domestic violence/child maltreatment,  
criminal involvement, work/school history, social 
network/supports, plans/goals)


Collateral contacts made and processed with 
parent(s) and youth 


what has helped or why not?
Interview of key relatives 


if relevant to the case 







Youth Assessment Process
Clinical interviews conducted 
Psychometric testing 


focus on degree of impulse control [Connors scales], 
cognitive/problem solving skills, [Intelligence, Adaptive 
Behavior functioning, memory, academic achievement]
personality style, emotional health, [APS, MMPI-A, MACI, 
BPI, Projective tests, etc.]
beliefs/attitudes [FAM, YSR], & observations [ongoing],
Specific self-report measures [Anger, TSCC, Anxiety, 
Depression, Substance use, Suicidal ideation, etc] 


Feedback - interviews/testing/observations 
note support network available
Openness/readiness for treatment







Further Data


Relevant Observations
Youth & parent(s) interactions and 
interrelationships
Feedback with youth & parent(s) about the 
observations
Observations of how youth relates to 
male/female assessors
Data from observations of youth in other 
contexts







Continued Data Collection
Process regarding Youth & Collateral Data 
gathered: (note with consents) 


Input from caregiver(s) such as foster parent(s) 
and/or CAS workers
Police/probation data related to relevant 
charges/convictions, engagement
School information critical, (academic progress, 
behavior, attendance, extra-curricular activities)
Input from doctors, counselors, treatment groups
Employment activities, etc 







How Other Services Help
Assessors may seek collateral information from 
you/your school/board/agency about the youth 
More than attendance records is needed; good 
details on academic progress, starts/stops helps
Graphic details of therapy is not required
If you have seen family interactions, say so and what 
is noted (+/-)
Often good idea to discuss with client how you see it 
so they are not surprised about the details provided 
to assessors  
Let client know what you are sending/sharing such as 
improvements made, motivation for change evident.







Bridge to community services
Often sec. 34 assessment provides “Bridge”


What services tried before and outcomes?


Are they open to counseling suggestions, treatment 
readiness, etc.?


If sentenced to custody time, what treatment suggestions 
noted for follow up?


Connection to probation and follow up options


Further evaluations to be considered (fire, violence, sexual 
offending)







Further Specialized Analyses 
Some cases require Specialized Assessments:


(1) TAPP-C Fire risk Assessment Report
[Centre for Addiction & Mental Health (CAMH)]


By MacKay, Henderson, Root, Warling, Gilbert & 
Johnstone, (2004) Clinicians Manual version 1.0 


Toronto Arson Prevention Program for Children


Specific protocols for interviews & evaluation


Development of Treatment planning







Sexual Offending Assessments 
(2) Sexual offending referrals:


Analyze sexual offending dynamics, sexual 
attitudes/beliefs,


Determine characteristics of victims


Analyze previous progress in treatment (individual & 
group)


Acceptance of responsibility for behaviors


Family’s support and willingness to be involved in 
assessment/treatment







Factors predicting violence 
3) Assessing Violence: As first noted by 
Hawkins et al. 1998 and recently reported by 
McCann & Lussier, 2008, it was suggested 
that;


“pregnancy, parental criminality, discipline styles, 
mental illness, early antisocial behavior (before 
12, disobedience, destruction), dishonesty, 
hostility, or deviant/violent attitudes, as well as 
school factors such as attendance, truancy, 
achievement, and involvement can be important in 
the prediction of violent behavior in late 
adolescence and early adulthood.” [p.378] 







Additional Assessments
Finally, in some cases a Sec. 34 assessment is 
required to also include:


Medical assessment


Psychiatric consultation


Fitness to Stand Trial evaluation, etc. 







Report Recommendations
Outline what appears to be best direction for the 
Youth. [Courts are looking for details on clinical 
needs, as well as sentence suggestions.]
To be helpful, include treatment suggestions, 
locations for services, timeframes to expect, phone 
numbers, etc.
Offer opportunity for further consultations and/or 
updated assessment should circumstances change
Caution about report information, time-limited nature 
of report, & focus of report to ensure not used for 
other purposes







Future assessment needs of 
some youth


What future assessments might also be needed 
and require further referrals?


Assessment related to Brain injury
Ontario Disabilities Support Program evaluation
Career options & counseling
Assessment for Fetal Alcohol Spectrum Disorder
Neuropsychological Assessments







Youth Mental Health Court 
Worker Program (YMHCW)


YMHCW is a new short-term bridge 
between systems (crown, defense, 
family, medical, housing, CAS, etc.)  
Focus on transitional youth 16-17
Youth with mental health problems
And youth who engage justice system
Now reframed as “Therapeutic Court”







YMHCW Program Goals


Divert young people away from courts 
& custody while
Addressing individual (i.e., housing) & 
mental health (psychiatric 
consultations) problems, and to
Manage them within the community, by
Link/re-linking youth/family with 
needed services







Clinical Supports Program CSP


Trained clinicians from various disciplines 
providing counseling to families and their 
youth
Available  in custody/detention, community 
agencies providing residential care for youth
Primarily short-term, crisis oriented, and 
designed to have clinician follow the youth 
across settings. 







Recent CSP Expansion
Part-time psychiatrist, f/t mental health 
nurse, and f/t psychological service provider 
(registered) offer community consultation 
around adolescent mental health challenges.
Expanded role for treatment services and 
assessment/consultation to other agencies. 
Ongoing research/evaluation to be 
completed.
Ministry funded service (CSP & Expansion)







Cautions/Precautions


Make it clear that reports are time-
limited
Re-evaluations may be needed for a 
variety of reasons


change in family dynamics  
Period of time passed & new questions 
arise related to what has changed
New charges before the court







Cautions/Precautions (cont’d)
Our involvement – whether to assess, give evidence 
in Court, or in follow up contacts – should be to 
provide helpful clinical consultation  
Our efforts should cause no harm – even when giving 
tough news to clients
Treating people with respect goes a long way 
towards promoting acceptance/change & helping to 
hear difficult news 
Professional Development of Assessors needs to be 
ongoing and responsive to changing contexts/issues.
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Please join AFCC Ontario in New Orleans for a dinner/jazz cruise on May 
28, 2009. We sail at 6:00 p.m.  Contact patti.cross@gmail.com  to register 
and join us on the Steamboat Nanchez.    
 
 
 
 
Join fellow AFCC members from around the globe to the 5th World 
Congress on Family Law and Children’s Right’s in Halifax, Nova Scotia, 
August 23-26, 2009.  http://www.lawrights.asn.au/

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
INVITATION TO ALL PARENTING CAPACITY ASSESSORS 

 

 
 

 
 
The Association of Family and Conciliation Courts – Ontario Chapter (AFCCO) invites 
all professionals who conduct parenting capacity assessments to the launch of The 
Parenting Capacity Assessors Working Group of the AFCCO. 
 
The Parenting Capacity Assessors Working Group aims to: 
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• Create a forum for exchanging ideas among assessors 
• Discuss protocols for parenting capacity assessments 
• Discuss how assessments can be better understood by those who use them 
• Discuss the impact of section 54 of the Child and Family Services Act 
• Create a mentoring program for those seeking to conduct assessments 
 
The launch is on Friday, June 12, 2009 from 9:30 a.m. to 12:00 p.m. at the offices of the 
Children’s Aid Society of Toronto at 30 Isabella Street (Yonge Street, four streets south 
of Bloor St.). 
 
Please come to share your ideas. 
 
To confirm attendance or to get more information, please contact  
Anthony Macri, 416-924-4640, extension 2568, or e-mail at pca.afcco@gmail.com
 
Please forward this invitation to anyone you know who conducts parenting capacity 
assessments.  This is not intended for those who only conduct custody or access 
assessments. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

LAW AND SOCIAL SCIENCE RESEARCH 
 

 
We ask members to let us know of cases and evidence-based social science research that may be of 
interest to our respective disciplines.  
 
The following peer reviewed articles below focus on high conflict families with an emphasis on 
interventions and outcomes.  
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High Conflict Families: Differential Interventions: 45 Houston Lawyer 24 
 
5026 770885140 90 9519980 
 
This study examined the immediate and short-term effects on children of the conflict (as 
reflected by the level of court involvement) their family experiences during divorce 
proceedings. Families going through various levels of divorce (dissolution, divorce with 
little litigation, moderate litigation, and high levels of litigation) were investigated. 
Seventy-six parents (31 men and 45 women) between the ages of 22 and 53 who had 
children ranging in age from 2 to 17 years old participated. The Divorce Adjustment 
Inventory-Revised was completed by the parents immediately following the divorce 
hearing and again 6 months later. Results indicated that families experiencing a higher 
level of conflict (as measured by level of court involvement) displayed more family 
conflict or maladjustment, less favorable divorce conditions and child coping ability, 
and less positive divorce resolution. Implications of the study and indications for future 
research are discussed.  
 
Keywords: divorce; court involvement; postdivorce relationship; parenting. 
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FEATURE: HIGH-CONFLICT DIVORCE: LEGAL AND PSYCHOLOGICAL CHALLENGES 
 
By Tonya Inman, Patricia Carter and John P. Vincent 
 
Tonya Inman, Ph.D., is research assistant professor at the University of Houston and assistant director of the Center for 
Forensic Psychology. Patricia N. Carter is board certified in family law and is a partner with Short, Carter & Morris, 
LLP. John P. Vincent, Ph.D., ABPP, is professor, director of doctoral training in clinical psychology, director of the 
Center for Forensic Pshychology at the University of Houston, and clinical faculty member at Baylor College of Medi-
cine. He is board certified in clinical psychology, directs the forensic division of the Texas Psychological Association, 
and specializes in clinical and forensic psychology. He can be reached at 713-790-1330 or jvincent@uh.edu. 
 
 TEXT: 


 [*25]  Divorce represents one of the most common areas involving the interface between law and psychology. 
Roughly half of all marriages end in divorce, and 60 percent of those involve minor children. While the vast majority of 
divorces involve some degree of acrimony and conflict through the stages of separation, legal dissolution of the mar-
riage, and post divorce regrouping, a small subset of divorces are characterized by intense levels of conflict. 


Conflict can take many forms, ranging from verbal attacks to physical abuse. Conflict also can be manifest by ef-
forts to undermine a child's relationship with the other parent, uncooperativeness, and punitive behaviors designed to 
cause emotional distress in one's estranged or former spouse. In some cases, conflict can escalate to life threatening 
forms of aggression, including homicide and suicide. High-conflict divorces often occupy a disproportionate amount of 
time for family attorneys compared with other cases and create an excessive drain on the resources of the court. 


Psychologists and other mental health professionals also find themselves embroiled in such cases, either directly, 
when a divorcing individual or couple is seen in therapy or indirectly when a child client's parents are involved in a bit-
ter divorce. Psychologists may also get involved with such families in the context of performing a child custody evalua-
tion where issues of custody, residence, visitation and financial arrangements are contested. 


Since the level of conflict associated with divorce is best conceptualized as a continuum, clear estimates about how 
commonly divorce conflict escalates to the extreme are difficult to obtain. Maccoby and Mnookin estimate that 15 per-
cent of divorcing couples exhibit intense conflict, whereas Amato, Loomis and Booth estimate that 30 percent of cou-
ples fall in this category.  n1,  n2 The proportion of couples that cannot resolve disputes over custody without court inter-
vention represents another index of intractable conflict. While the vast majority of custody cases are resolved through 
private agreement through negotiation between attorneys or mediation, roughly five percent of couples require judicial 
intervention and custody/psychological evaluation of the family. 


Focus on the management of high-conflict divorces is important for three reasons. First, the adverse emotional, 
academic and social consequences of divorce on children are well documented in research literature, especially for chil-
dren whose parents are involved in a contentious, high-conflict divorce.  n3 These children are two to four times more 
likely to exhibit clinically significant emotional, behavioral and academic difficulties. Boys, regardless of age, tend to 
be more adversely affected by parental conflict, which they typically exhibit through externalizing behavior disorders. 
Girls also may be adversely affected, but are more likely to exhibit their emotional distress through internalizing disor-
ders such as anxiety and depression. The pathogenic role of interparental conflict on children's psychological adjust-
ment is underscored by the fact that children generally function better in a low conflict divorced family than a high-
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conflict intact family. Given the prevalence of high conflict among divorcing parents, it is easy to see why children in 
these families are at risk for the development of psychological problems. Some research suggests that parental conflict 
is one of the most powerful risk factors for children's psychological difficulties.  n4


Second, divorcing parents who are involved in intensely conflicted divorces are also at elevated risk for develop-
ment of psychological difficulties and substance abuse themselves. Whether individual psychological problems or dys-
functional interactional patterns predated the divorce or were exacerbated by it is difficult to determine. In many cases 
escalating marital conflict is evident well before one or both parties initiate divorce, and intense conflict is merely an 
extension of the interactional pattern that could be observed during the demise of the marriage. In other instances, the 
actual divorce process is the triggering event for intense conflict among couples with little history of such problems. 


Third, high-conflict divorces place considerable strain on the family courts and pose significant management chal-
lenges to the attorneys who represent the parties. Despite trends toward methods of alternative dispute resolution and 
the collaborative law movement, couples in high-conflict divorces often appear more invested in keeping up the battle 
than in resolution. Legal avenues are sought to use in a punitive manner against their partner. These couples seek out 
attorneys who they believe will launch a ferocious assault on their estranged spouse and impetuously dismiss attorneys 
who they believe are not aggressive enough. Their litigious nature often leads them to act on feelings of being poorly 
represented by threatening sanctions or filing complaints with the State Bar of Texas. These clients are likely to resist 
sound legal advice and tend to flood attorneys and their staffs with incessant phone calls and emails. As clients, spouses 
in high-conflict divorces can be highly emotional and unreasonable, even in the face of proposals involving equitable 
settlements. While some attorneys may believe that such conflict will lead to substantial financial rewards through 
mounting legal fees, they often end up being unable to collect for their services or are required to go to extraordinary 
lengths to collect their fees. 


In this article we will address ways that attorneys and mental health professionals can cooperate in management of 
individuals in high-conflict divorces. We will discuss how to identify such individuals and couples and discuss the 
mental health services that can be helpful. We will describe the various roles that mental health professionals can  [*26]  
play in these cases, the timing of effective interventions, models of collaboration with attorneys, boundary issues asso-
ciated with differing professional roles, and how the involvement of mental health professionals can in some cases ad-
versely impact the divorce process. 
  
Identifying the High Risk Family 


While the term conflict implies disagreement between two or more people, high-conflict dyads may not include 
equal contributions from both parties. It may be that one parent is driving the conflict, while the other parent is suffer-
ing the consequences of the other parent's wrath. Joan Kelly makes the distinction between bilateral and unilateral con-
flict and poses the following questions in determining the nature of the couple's conflict:  n5


 
Who or what is driving the conflict? 
What are each parent's contributions to continuing hostility, disputes, and relitigation? 
Has either parent disengaged with the other? 
Is either parent receptive to changing his or her behavior? 


Identifying the driving force of the conflict can be the first step in designing a successful intervention, both legal 
and psychological, for the high-conflict family. 


As professionals working in the family law system, lawyers have an important role in the identification and referral 
of high-conflict families for appropriate intervention. Before any intervention can be initiated, one must know how to 
identify high-conflict couples. In the absence of any psychometrically sound measures of high-conflict in family law, 
researchers have identified elements, both behavioral and emotional, that characterize the high-conflict family. Johns-
ton, Campbell & Tall presented characteristics internal to the individual that may suggest a high-conflict situation, and 
thus, an appropriate referral for evaluation or treatment.  n6 Internal elements included: a) a poor sense of autonomy be-
yond the marriage, b) an inability to separate the child's needs/feelings from the parent's needs/feelings (e.g., "your fa-
ther doesn't love us anymore"), c) a high degree of distrust, d) rigid/inflexible thinking regarding relationships and child 
development (e.g., a tendency to view all actions of the other parent in a negative manner), e) generalized anger towards 
life and members of the opposite sex, f) a sense of powerlessness (e.g., "It doesn't matter what I do, my ex will always 
try to sabotage me", "I can't change anything"), f) a sense of unresolvable loss, g) a history of violence/abusive behav-
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ior, and h) vilification of the other parent. Johnston and colleagues also pointed to the role of mental health problems 
and substance abuse in the identification of high-conflict families and the need for intervention.  n7


Such problems may exacerbate any difficulties with the individual's ability to get along with the other parent and 
with the quality of the parent-child relationship and parenting abilities. Such difficulties can also elicit fear in the child 
for the other parent that can add fuel to the flames of conflict. Oftentimes, individuals enmeshed in a high-conflict rela-
tionship will view themselves as the victims in the situation and have difficulty accepting any responsibility for their 
own behavior or acknowledging how their behavior might contribute to the conflict or problems with the children. They 
may exhibit very rigid "all or none thinking" and be unable to acknowledge any positive attribute in the other parent or 
in their parenting abilities. 


In addition to individual characteristics, Johnston and colleagues identified several internal relationship characteris-
tics of high-conflict couples.  n8 Such elements include: a) enmeshment with other family members, b) a poor sense of 
boundaries, c) high levels of competitiveness in marriage and separation, d) aggression (verbal and physical) between 
the parents, e) a tendency to involve the children in the couple's disputes, and f) a pattern of alienation of the other par-
ent. 


High-conflict couples often lose sight of their children's interests and use their child to express anger towards the 
other parent. This tendency is yet one example of the poor boundaries  [*27]  often displayed by individuals in high-
conflict relationships. Treating the child as a peer, becoming competitive with the other parent in pursuit of the child's 
affection and acceptance, and discussing information inappropriate for the child's developmental level (e.g., aspects of 
the parental conflict, divorce proceedings, extramarital relationships) are other common examples of poor boundaries in 
high-conflict couples. Alienation of the other parent can range from subtle and inadvertent acts such as reassuring the 
child that they do not have to be scared when going to their father's house for visitation (implying that the child should 
feel fear), to more overt alienating behaviors such as denigrating the other parent in front of or to the child. 


External markers of high-conflict couples include: a) criminal convictions, b) involvement of child welfare agen-
cies, c) several or frequent changes in legal representation, d) number of times a case goes to court, e) overall length of 
time for a case to be settled, and f) a large volume of collected affidavit material.  n9


In many ways, individuals in high-conflict disputes are unable to detach from the marital relationship. The con-
tinuation and exacerbation of conflict serves as a means to continue the relationship and avoid the feelings of loss and 
rejection often experienced as a result of the dissolution of the relationship. From a psychological perspective, this phe-
nomenon has been described as a "negative attachment."  n10


  
Types of Legal and Psychological Services 


Once the high-conflict couple has been identified, there are a number of interventions, psychological and legal, 
available depending on the individual needs of each family. The appropriate timing of such interventions and issues that 
arise as a result of interventions administered during a legal dispute will be discussed in subsequent sections of this 
article. The following table provides a list of the most commonly used interventions for high-conflict families and ser-
vices provided by mental health professionals in the family law context, with a brief description of each intervention. 


Considerations in recommending appropriate types of service. When working with high-conflict families, it is 
important to determine the appropriate type of treatment and which family members should participate in each compo-
nent of the intervention. The type of mental health services that are most appropriate for a given family varies across a 
number of dimensions, including the goals of service (treatment vs. evaluation and targets for interventions), which 
family members are involved, structured psychoeducational vs. individualized therapeutic approaches, single vs. multi-
ple modalities, and referral to an appropriate provider. 


Service goals. Social studies, custody evaluations and individual mental health evaluations involve assessing indi-
vidual and family functioning along various dimensions. Contacts with family members are usually limited to a specific 
time-frame and the end result of the service is production of a report, sometimes with recommendations, regarding the 
specific psycholegal issue involved in the case (e.g. custody, visitation, parental fitness, etc). While involvement in the 
evaluation process may yield some therapeutic benefit, such approaches do not constitute mental health treatment. In 
fact, professional ethical requirements specifically prohibit mental health professionals like psychologists from serving 
in both an evaluation and treatment role in the same case. 


The specific focus of the evaluation or treatment process also can vary. Some services focus on specific issues such 
as determination of custody, parenting, substance abuse, anger management, or specific types of parental psychopa-







Page 4 
45 Houston Lawyer 24, * 


thology (e.g. depression, anxiety) whereas other services may target more broad family goals like improving family 
functioning,  [*28]  reducing interparental conflict, etc. When making a referral for mental health treatment or evalua-
tion it is important to identify the specific family needs that must be addressed and match those needs with the most 
appropriate type of service. 


Who participates. Mental health services may include one or multiple family members. For example in the case of 
custody evaluation, at a minimum information is obtained about each parental figure, each adult in a caretaker role or in 
residence with the child(ren), and each child. Likewise, family therapy and reunification therapy involve multiple fam-
ily members who are seen in various combinations, including single individuals, couples, and larger family units. By 
contrast, other service types involve only a single family member (e.g. individual psychotherapy; group therapy) or only 
some family members (e.g., parenting education, parent coordination). 


Format. Intervention programs may use a structured psychoeducational group format or employ an individualized 
therapeutic approach. The assumption behind the structured psychoeducational approach is that certain divorce-related 
material (e.g. parenting issues) may be presented didactically in an efficient time-limited group format. The individual-
ized therapeutic approach can be tailored to the specific needs of family members, who are the primary focus of treat-
ment, and is generally open ended and more intensive. The parenting programs that are mandated in Harris County rep-
resent a good example of the structured psychoeducational approach whereas family therapy, reunification therapy and 
individual psychotherapy represent the individualized therapeutic approach. While both approaches may be adapted for 
use with high-conflict divorces, reduction in interparental conflict may not be a central focus of intervention. 


A promising structured psychoeducational approach has recently been developed to fill this gap. The Family Tran-
sitions Solutions (FTS) program was designed by the University of Houston Center for Forensic Psychology in collabo-
ration with Children's Legal Services of Houston, a non-profit group providing legal advocacy to children who are in-
volved in the legal process. The FTS program was specifically designed to address the needs of children involved in 
high-conflict, contested divorces through their participation in an eight-session child treatment group. Children learn 
problem-solving skills, anger management and emotional regulation skills, and conflict avoidance skills. Additionally, 
parents participate in a separate, concurrent eight-session treatment group that parallels the child's program in content 
and technique, emphasizing knowledge and skills to facilitate their child's adaptive adjustment during family transition. 
Specific emphasis is placed on perspective taking, negotiation skills, and education on post-divorce parenting and alien-
ation. 


Evidence of effectiveness. In referring for mental health services, the quality of the program and its effectiveness is 
important, especially for intervention programs. In her review of the research, Kelly found that parent education pro-
grams reduced litigation, increased parent cooperation, and reduced instances of parents putting children in the middle 
of their conflict, especially for high-conflict couples.  n11 It was also noted that parent education programs that focused 
on skill-building seem to be the most effective. Furthermore, re-litigation rates were lower for high-conflict parents 
who participated in a divorce education program compared to a control group within the six- year follow-up period.  n12 
Interventions are more likely to benefit children from divorced families if they assist in containing parental conflict, 
promote authoritative parenting practices, foster close relationships between children and both parents, enhance eco-
nomic stability, and involve children to help them have a voice in shaping more individualized and helpful access ar-
rangements.  n13


Unfortunately, there is very limited information on general effectiveness of many individualized therapeutic ap-
proaches for divorcing families. There are also questions about the specific effectiveness of services targeting families 
involved in very high-conflict, contentious divorces--the very ones who need services the most. Effectiveness of mental 
health services in such instances is certainly enhanced when family members are fully engaged in the treatment process 
and willing to put aside maladaptive, conflict escalation tactics to resolve issues, especially those involving children. 


 [*29]  Single vs. multiple modalities. Depending on a family's needs and the level of conflict, it is advisable to 
determine if more than one service modality is indicated. In instances involving relatively low levels of conflict, time-
limited psychoeducational programs may be sufficient. In other cases, especially with families involved in high-conflict 
divorces, multiple treatment modalities are generally preferable. For example, for divorcing parents who suffer from 
emotional or substance abuse disorders, individual psychotherapy is advisable. In the absence of diagnosable emotional 
or substance abuse disorders, individual psychotherapy also can be helpful to assist divorcing spouses address their of-
ten intense and debilitating emotional reactions to the divorce. Since the focus of individual psychotherapy is on the 
target client, important family and interactional level issues are beyond the scope of treatment. In those instances, fam-
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ily therapy or reunification therapy may be indicated to address the emotional needs of multiple family members and 
involvement of a parent coordinator may help address issues specific to co-parenting. 


Virtually all families who require a custody evaluation to help resolve issues of custody, residence and visitation 
would also profit from some combination of individual and/or family therapy in addition to work with a parenting coor-
dinator for future conflicts that may arise. For example, Stewart recommended a differential plan for intervention de-
pending on the level of conflict in the relationship.  n14 For high-conflict couples, the recommended individual therapies 
to help with issues of anger and loss are individual therapy for the child(ren), supervised access and exchange programs, 
parent coordinators to assist in resolving conflict, and external monitoring of compliance with court orders. External 
monitoring may be done by parent coordinators in jurisdictions where such roles are permissible. Only after these indi-
viduals address some of their issues in individual therapy is co-joint or reunification therapy recommended to improve 
their level of responsiveness to intervention efforts aimed at reducing interparental conflict. By contrast, in the case of 
couples with minimal conflict, Stewart recommended mediation services, individual and group support counseling for 
parents and children, and parent education programs.  n15


Referrals to an appropriate provider. Referrals for providers of each type of service can be obtained from a vari-
ety of sources including colleagues, the courts, local mental health associations, mental health practitioners, and local 
universities. When selecting a provider or program for intervention, it is important to consider the following issues: a) 
the qualifications and experience of the provider (e.g., do they have the necessary training to provide the service and do 
they have specialized training in issues relevant to divorce, conflict resolution, and children), b) the feasibility of the 
intervention for the client, c) whether the intervention is based on the most current knowledge/literature in the area, d) 
who will participate in the treatment, e) who will pay for the services, and f) how services will be sought (e.g., court-
order v. voluntary participation). 
  
Timing of Interventions 


In most instances, early intervention is key for families involved in a high-conflict dispute. Early intervention ef-
forts can prevent conflict from escalating to unmanageable levels and causing unnecessary distress to all members of 
the family. The longer a couple is involved in contentious relations during the divorce process, the more difficult it will 
be to effectively intervene and come to a successful resolution. Thus, it is important to identify these cases early in the 
process and develop individual intervention plans that address the specific needs of each family. 


The adversarial nature of divorce often serves to escalate conflict in already contentious relationships by consoli-
dating  [*30]  conflict between the parents, encouraging positional or black/white thinking, causing individuals to focus 
on taking sides and identifying parental inadequacies instead of strengths in the other parent, discouraging communica-
tion between parents, and diverting the focus away from the central issue of the needs of the children.  n16 Johnston 
stated, "The adversarial legal system that these disputing families enter in order to resolve their custody disputes is 
particularly fertile ground for this polarization and projection of blame."  n17 Thus, the nature of the adversarial system in 
and of itself can contribute to the escalation and maintenance of high conflict. 


Issues of the order of interventions and sequencing are important. As previously noted, it is usually advisable to 
have the parent address individual issues in individual psychotherapy prior to interventions that address conflict and co-
parenting. This is especially true in cases where the parent has substance abuse problems or clinically significant psy-
chopathology. Such problems often contribute to the conflict and cause significant discomfort and concern in the other 
parent. Interventions that target reducing conflict and improving the post-divorce co-parenting relationship will also be 
more successful when the individual first addresses issues that may interfere with his or her ability to focus on skill-
building exercises. Interventions aimed at helping children cope with the divorce and their parents' conflict also should 
be sought early in the process to address issues that have already surfaced and to buffer against the exacerbation of 
problems due to continued conflict between parents. As we discuss below, in order to avoid the ethical pitfalls of poten-
tially damaging multiple relationships, we advise against therapists being involved in providing different modalities of 
treatment to different family members at the same time. Effective communication among mental health service provid-
ers also is necessary to avoid working at cross purposes. 


The assignment of a parent coordinator early in the process also can benefit high-conflict families, as oftentimes 
such services are ordered after an extended history of conflict and entrenchment in the adversarial process - when par-
ents are least likely to benefit from such services. Kelly outlined the objectives of the parenting coordinator as imple-
menting and monitoring compliance of parenting plans, providing quick resolution of co-parental dispute, reducing the 
conflict between parents, refocusing the parents on the child's needs, improving communication and problem-solving 
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skills of parents, providing education to parents about developmental and psychological needs of the child, providing a 
stabilizing presence for families and children, providing a channel of communication for children, and reducing reliance 
upon litigation and courts, thus interrupting the conflict escalation spiral.  n18 Working towards these objectives is less 
arduous when the parent coordinator enters into the relationship early in the divorce process. 
  
Collaboration 


Particularly in the context of high-conflict divorce litigation, the family law practitioner must frequently assess the 
need for intervention by a mental health professional and recommend the most appropriate means for addressing those 
needs. Family law practitioners also make decisions about intervention, either unilaterally or by agreement, with oppos-
ing counsel as the courts are often unavailable and, sometimes, unwilling to deal with these issues without the input of 
the mental health professional. Family law practitioners work with mental health professionals in a variety of ways, 
including: 
1. with a client's already-existing therapist or by referral to a therapist 
2. with a child's existing therapist or by referral to a therapist 
3. with a court appointed psychologist/evaluator 
4. with a parenting coordinator 
5. in a Collaborative Law setting 


Because an attorney's work with mental health professionals in the family law context often raises questions about 
confidentiality and the potential loss of privileged communication, questions are raised about what is classified as con-
fidential and what can be ordered by a court to be disclosed. It is essential for a family law practitioner to know the 
boundaries of communication with a client's mental health professional in order  [*31]  to protect that client's privacy 
rights. The family law practitioner should be prepared to protect against an opposing party's attempts to access confi-
dential information with the use of specific rules of evidence, the Health and Safety Code, and HIPAA. Compelling a 
party to participate in therapy without the protection of confidentiality and with the threat that anything revealed in ther-
apy may be disclosed in the course of litigation undermines the process and will make the therapy ineffective. 


Collaboration with a client's already-existing therapist or referring the client to a therapist. Frequently in family 
law it becomes apparent that a client needs assistance in addressing mental health issues--either existing or brought on 
by the divorce--with addiction, anger management problems, depression, anxiety or other mental health needs. Working 
with a client's already-existing mental health professional or referring a client to a mental health professional requires 
the attorney to perform a balancing act between making decisions benefiting the welfare of the client and making strate-
gically sound decisions in the context of the litigation. In referring a client, family law practitioners must focus more on 
seeking out reputable practitioners that specialize in addressing the specific needs of the divorcing client and less on 
finding a "hired gun" who will say whatever is needed to assist in the litigation. "Rambo" tactics work, but they often 
only serve to destroy the families that the family law practitioner, as an officer of the court, should strive to protect. 


A mental health professional, attorney and court can also work together to determine non-harmful methods of dis-
closure of a portion of a patient's mental health information. Possible alternatives include using a narrative or summary 
prepared by the mental health professional, as set out in Chapter 611 of the Health and Safety Code; providing for court-
ordered psychological/custody evaluation that allows the court-appointed evaluator to make limited clarification inquir-
ies of the mental health professional relative to the summary; and ordering in camera inspection of records after redac-
tion. 


Collaboration with a child's existing therapist or referral to a therapist. In order to protect and facilitate a child's 
relationship with a therapist, attorneys should work toward an agreement that a child's counseling is not open to the liti-
gation process. Particularly in high-conflict cases, a child will need a port in the storm of litigation between the parents. 
But that child will be unable to trust a mental health professional who is compelled to reveal to the parents, their attor-
neys and to the court what should be confidential communication. In these cases parents are usually focused on a 
"scorched earth" plan of attack without considering the long-term effects of dragging their children with them through 
the process. These parents are willing to use anything, including the confidences shared by a child in therapy, in order to 
"win." As officers of the court, family law practitioners have to maintain focus and dedication to the best interest of the 
child. The ruling in Jones v. Abrams, 35 S.W.3d 620 (Tex. 2000) supports the mental health practitioner's refusal to 
disclose confidential information obtained from children if the disclosure of such information is deemed to be poten-
tially damaging to the child's emotional well-being.  n19
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Collaboration with the court-appointed psychologist/evaluator. In the context of working with a court-appointed 
evaluator, the family law practitioner should be well-informed of the standards of practice to which the evaluator will be 
held, the testing to be conducted and the admissibility of their testimony. The Model Standards of Practice for Child 
Custody Evaluation provides a guideline which, among other things, details the sources of information to be used by 
such an evaluator. These guidelines stress that child custody evaluators shall assess each parent and all adults who per-
form  [*32]  a caretaking role or live in the residence with the children; individually assess each child who is the subject 
of the evaluation; assess the relationships between each child and all adults who perform caretaking roles or live in the 
residence with the child; and conduct at least one in-person interview with each parent and other adults who perform a 
caretaking role and/or are living in the residence with the child.  n20 Collateral sources of information such as friends, 
relatives, employers, medical records and others also are crucial to a thorough evaluation. 


Clients cannot be left alone to navigate the evaluation process. It is essential that the attorney facilitate and encour-
age the client's and child's appointments by providing clear instructions to the client; court orders and parameters of 
evaluation to the appointed mental health professional; contact information for the client, the evaluator and collateral 
witnesses; and appropriate documents with additional, valid sources of information to the mental health professional. It 
is important for the attorney to acknowledge the evaluator's position as an objective third party in the evaluation process 
and the evaluator's inability to discuss details of the evaluation with the attorney prior to submitting his or her final re-
port to the court. In most cases, the evaluator will require that all substantive communication with attorneys during the 
evaluation process be conducted with representation from both sides present during the communication to ensure that all 
parties are privy to the same information. 


Collaboration with Parenting Coordinator. Parenting coordination is the statutorily provided-for process by which 
trained mental health professionals assist parents in resolving various issues related to their children without the neces-
sity of returning to court.  n21 Parenting coordination was designed specifically to deal with high-conflict cases, both 
during litigation and post-litigation. It is a confidential process protected from use in litigation in the same way other 
forms of alternative dispute resolution are protected. Because parenting coordination is a confidential process, attorneys 
should feel comfortable in encouraging clients toward the proper purpose in working with parenting coordinators: re-
solving conflict and addressing mental health needs, not posturing for litigation. 


Collaborative Law is another statutorily provided-for process that often requires collaboration between attorneys 
and mental health professionals.  n22 Collaborative Law forces all involved to focus on problem solving and a shared 
commitment that they will work together as a team, which often includes a mental health professional. In this alternative 
to the adversarial litigation process, divorcing couples explicitly agree that they will work toward settlement without 
resorting to litigation. Mental health professionals act as facilitators to communication throughout the process and they 
develop strategies for addressing concerns of the parties. Some families are too entrenched in high conflict to work 
within the collaborative law framework. However, the inclusion of a mental health professional in the process can make 
this a viable alternative to litigation even for these families. 
  
Boundaries of professionals 


While the involvement of multiple professions from diverse disciplines can facilitate the effective resolution or 
minimization of conflict in families, it can also be a source of much confusion, miscommunication and ethical pitfalls. 
It is important for each professional involved in a case to have extensive knowledge of the regulations and ethical codes 
that govern their profession as well as the law relevant to their involvement in family court matters. Often, the ethical 
standards and regulations of each discipline differ, which can cause significant conflict and misunderstanding among 
professionals on a case. Thus, it is critical that each professional clearly establish his or her role in the case and the 
boundaries of that role. Many times, in the pursuit of efficiency, professionals will attempt to perform multiple roles on 
a case. For example, a custody evaluator might try to provide counseling upon completion of his or her report, or an 
individual therapist might offer "expert" testimony regarding custody and visitation issues. In such cases, the profes-
sional is operating outside the boundaries of their original role in the case. 


Ethical dilemmas often arise when the professional tries to move from one role into a new role with different goals. 
For instance, when a professional is treating a client in individual therapy, he or she forms an alliance with that client 
and advocates  [*33]  for his or her client's best interests. In contrast, a professional who has been asked to perform a 
custody evaluation of a family is operating as an objective third party and is seeking information that will assist the 
court in making decisions about the best interest of the child. It would be inappropriate for a professional with a prior 
"advocacy" relationship with the client to perform such an evaluation since the prior relationship may impede his or her 
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objectivity and his or her conclusions in the case might have a negative impact on the therapeutic relationship with their 
client if the findings put their client in a negative light. 


The American Psychological Association's Ethical Principles and Code of Conduct stipulate that psychologists 
"take reasonable steps to avoid harming their clients/patients, students, supervisees, research participants, organizational 
clients and others with whom they work, and to minimize harm where it is foreseeable and unavoidable," and that psy-
chologists refrain "from entering into a multiple relationship if the multiple relationship could reasonably be expected to 
impair the psychologist's objectivity, competence, or effectiveness in performing his or her functions as a psychologist, 
or otherwise risks exploitation or harm to the person with whom the professional relationship exists".  n23 The Texas Li-
censing Rules and Regulations for Psychologists also note that a treatment provider is prohibited from serving as both a 
forensic evaluator and therapist on the same case.  n24


Communication between professionals involved in a case is key to the efficient and successful resolution of a case, 
but the professionals involved must understand and respect the boundaries of each profession. For instance, a parenting 
coordinator may be working with a family that has been ordered to a custody evaluation and may ask the custody 
evaluator for preliminary recommendations on how to address the needs of the family. It would be ill-advised for the 
evaluator to offer such recommendations as they are not operating in an intervention capacity in the case and should 
resist offering opinions and "advice" before completing their evaluation. Premature disclosure of information may bias 
the evaluator's opinion or cause them to adhere to opinions that they have publicly endorsed, even when presented with 
evidence to contradict their initial impressions. 


Mental health professionals also can unintentionally promote conflict in their work with clients. Given their role as 
client advocate, individual therapists may inadvertently reinforce the often-distorted and self-serving perceptions of 
divorcing clients that they see in therapy. Empathy with clients' emotional pain can easily be misread by clients as sup-
port for their belief that their partner is completely to blame for all the relationship problems. This "good guy/bad guy" 
mentality can therefore undermine effective cooperation between divorcing  [*34]  spouses and work against a client's 
acceptance of their contribution to past and current problems. In their study of mediating families, Johnston and Camp-
bell noted, "Coalitions with mental health counselors were germane to some particularly entrenched disputes. 


Some therapists, who saw only one of the parents, encouraged uncompromising stands, reified distorted views of 
the other parent, wrote recommendations, and even testified on behalf of their client with little or no understanding of 
the child's needs, the other parent's position, or the couple/family dynamics. In some cases, mental health counselors of 
each parent squabbled between themselves, taking on the characteristics of the disputing parties."  n25 It is important to 
note that the Texas Licensing Rules and Regulations prohibit mental health practitioners from rendering "a written or 
oral opinion about the psychological characteristics of an individual without conducting an examination of the individ-
ual unless the opinion contains a statement that the licensee did not conduct an examination of the individual."  n26


  
Adverse Impact and Mental Health Involvement 


A family law practitioner's decision to engage a mental health professional in the divorce process must be weighed 
against the possible negative impact of that engagement. For example, a request that the court appoint a mental health 
professional as evaluator usually results in months-long delays of final resolution. That delay can be caused by the 
evaluator's lack of communication with the attorney or court regarding a party's failure to participate, the evaluator's 
schedule, or by the attorney's failure to follow through with the client. Results from an evaluation can be less relevant if 
a significant amount of time passes between the precipitating events, evaluation and testing, and the time of the final 
report and recommendations. It is important, then, for the court, attorneys and mental health professional to arrive at a 
realistic schedule for initial testing, appointments, submission of collateral information to the mental health profes-
sional, and the final report to the court. 


Often a party's request for a mental health evaluation is actually made for the purpose of delay and not because 
there is a reasonable need for such an evaluation. Attorneys will often rely on the mental health professional's back-log 
of work to postpone a trial and to buy time for further discovery, additional temporary orders or to leave in place an 
advantageous temporary order. 


The cost of evaluation, court-ordered therapy, intensive co-parenting counseling or parenting coordination can also 
have a negative impact on the divorce process. The financial commitment can be taxing on all parties or may be encour-
aged by one party in an attempt to "starve out" the other party. Vigorous requests by a litigant for in-depth evaluations 
or therapy that is costly and time consuming, knowing that the other party cannot afford the financial or time commit-
ment, can serve to raise the level of conflict. 
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The recommendations of a mental health professional can also raise the level of conflict by further entrenching the 
positions of the parties and by empowering the party with the more positive evaluation. Some parties go so far as to 
share the results of these evaluations with family members, employers and other third parties, further polarizing the par-
ties and raising the level of conflict. The family law practitioner can mitigate this by requesting court-ordered confiden-
tiality agreements that prohibit the use of evaluations, recommendations and testimony of the mental health professional 
in any way outside of the pending litigation. 


Finally, family law practitioners and their clients are often presented with ambiguous recommendations that pro-
vide little direction or assistance to the court or parties toward resolving the areas of conflict. Once engaged in a high-
conflict case, a mental health professional must be prepared to make clear findings and recommendations or risk having 
wasted the time and resources spent on the process. 
  
Conclusion 


High-conflict divorces represent an arena where effective collaboration between family lawyers and mental health 
professionals is clearly indicated. Legal considerations must be addressed in concert with the often-complex array of 
psychological issues that plague these high-conflict families. Operating in isolation,  [*35]  lawyers and mental health 
professionals may actually exacerbate an already acrimonious divorce, place both the children and divorcing spouses at 
greater risk for a variety of serious emotional and behavioral problems, and work against legal resolution of the case. 
Dealing with high-conflict divorcing families exemplifies the 80/20 rule. Twenty percent of the divorces occupy 80 
percent of resources of the court, attorneys and mental health professionals. An array of helpful mental health resources 
is available to assist with cases that are scalable in terms of psychological and legal needs of the families. Knowing the 
differences among the various types of mental health services is important in determining which forms of evaluation 
and treatment, and in which sequence and combination, will help optimize the matching of mental health resources and 
family need. Careful delineation of the professional boundaries between family lawyers and mental health professionals 
also will help head off preventable difficulties that exacerbate conflict as opposed to help reduce it. We believe that 
awareness of the differences in perspective between attorneys and mental health professionals and effective communi-
cation among all professional parties is the best way to help families make the transition through what is arguably the 
most difficult and emotionally taxing situation they will ever face. 


Type of Service Description 
Custody Evaluations Evaluations of family members for purposes of helping the 
 court decide upon the best interests of the child. Issues 
 related to parenting and ability to meet the needs of the 
 child are the central focus. 
   
Individual Mental Psychological evaluations conducted on an individual 
Health Evaluations basis when mental health issues are presented or 
 suspected in one litigant. 
   
Individual Therapy with a trained professional and an individual 
Psychotherapy aimed at improving individual psychological/psychiatric 
 issues. 
   
Anger Management Can be classes (education) or integrated into individual 
Training psychotherapy as a component to address individual 
 issues related to anger control. 
   
Substance Abuse Treatment aimed at stopping substance abuse. Aimed at 
Counseling helping individuals to identify behaviors and problems 
 related to their addiction. Can be done with individuals, 
 families or groups. 
   
Parenting Education Method of teaching parents skills relevant to their 
 parenting. This service type is educational and not 
 therapeutic. 
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Type of Service Description 
High-conflict Treatment aimed at reducing conflict for families 
Interventions through/after divorce. Includes psychoeducation, skills 
 training and conflict reduction techniques. Can include 
 both parent and child components. 
   
Parent Coordination Involvement of a trained, impartial third party appointed 
 by the court to assist litigants in resolving issues 
 related to parenting and to help implement a parenting 
 plan. Not a therapeutic role, but can be therapeutic. 
   
Social Studies Investigations of the circumstances and conditions of the 
 child and home of any person contesting custody or 
 visitation of a child. 
   
Support Groups Members provide each other with various types of 
 nonprofessional, nonmaterial help for a particular 
 shared characteristic. 
   
Family Therapy Therapy with a trained professional and multiple members 
 of a family in an effort to address maladaptive 
 interactional patterns and processes. 
   
Reunification A type of family therapy with the specific aim of 
Therapy reunifying an alienated parent with his/her children. 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
Criminal Law & ProcedureSentencingGuidelinesAdjustments & EnhancementsGeneral OverviewFamily LawChild 
CustodyVisitationGeneral OverviewFamily LawMarital Termination & Spousal SupportGeneral Overview 
 
 GRAPHIC: 
PHOTO, no caption 
 
 FOOTNOTE-1: 
 
 
 


  
n1  Maccoby, E. E., & Mnookin, R. H. (1992). Dividing the Child: Social and Legal Dilemmas of Custody. Cambridge, MA: Harvard Uni-
versity Press. 


 
 
 


  
n2  Amato, P R., Loomis, L. S., & Booth, A. (1995). Parental divorce, marital conflict, and offspring well-being during early adulthood. So-
cial Forces, 73, 895-915. 


 
 
 


  
n3  See Amato P. R. (2001). Children of divorce in the 1990s: An update of the Amato and Keith (1991) meta-analysis. Journal of Family 
Psychology, 15(3), 355-370; Emery, R. E. (1999). Marriage, Divorce, and Children's Adjustment (2nd ed.). Thousand Oaks, CA: Sage.; 
Hetherington, E. M. (1999). Coping with Divorce, Single Parenting, and Remarriage: A Risk and Resiliency Perspective. Mahwah, NJ: Law-
rence Erlbaum Associates, Publishers.; and Kelly, J. B. (2000). Children's adjustment in conflicted marriage and divorce: A decade review of 
research. Journal of the American Academy of Child and Adolescent Psychiatry, 39, 963-973. 


 







Page 11 
45 Houston Lawyer 24, * 


 
 


  
n4  Grych, G. H. & Fincham, F. D. (1990). Marital conflict and children's adjustment: A cognitive-contextual framework. Psychological 
Bulletin, 108(2), 267-290. 


 
 
 


  
n5  Kelly, J. B. (2006). High-conflict parents: Who are they and what can we do? Presentation to the Texas Chapter of the Association of 
Family and Conciliation Courts 2006 Annual Statewide Conference. 


 
 
 


  
n6  Johnston, J.R., Campbell, L.E.G., & Tall, M.C. (1985). Impasses to the resolution of custody and visitation disputes. American Journal 
of Orthopsychiatry, 55, 112-129. 


 
 
 


  
n7  Id. 


 
 
 


  
n8  Id. 


 
 
 


  
n9  Id. 


 
 
 


  
n10  Tschann, J. Johnston, J.R., &. Wallerstein, J.S. (1989). Resources, Stressors, and Attachment as Predictors of Adult Adjustment 
after Divorce: A Longitudinal Study Journal of Marriage and the Family, Vol. 51, No. 4. pp. 1033-1046; For more information related to 
the origins of such conflict and how divorcing couples maintain such conflictual relations see Johnston, J. R. (2005). Clinical work with par-
ents in entrenched custody disputes. In L. Gunsberg & P. Hymonwitz (Eds.0 A Handbook of Divorce and Custody (pp. 343-363). Hills-
dale, New Jersey: The Analytic Press.; and Johnston, J. R., & Campbell, L.E.G. (1988). Impasses of Divorce: The Dynamics and Resolution 
of Family Conflict. New York: Free Press. 


 
 
 


  
n11  Kelly, J. B. (2000). Children's adjustment in conflicted marriage and divorce: A decade review of research. Journal of the American 
Academy of Child and Adolescent Psychiatry, 39, 963-973. 


 
 
 


  
n12  Kramer, L. and Kowal, A. (1996, November). Long-term follow-up of a court-based intervention for divorcing parents. Paper presented 
at the meeting of the National Council of Family Relations, Kansas City, MO. 


 
 
 


  
n13  Kelly, J. B. (2002). Psychological and legal interventions for parents and children in custody and access disputes: Current research and 
practice. Virginia Journal of Social Policy and Law, 10, 129-163. 


 
 
 


  







Page 12 
45 Houston Lawyer 24, * 


n14  Stewart, R. (2001). The early identification and streaming of cases of high-conflict separation and divorce: A review. Ottawa: Depart-
ment of Justice Canada. 2001-FCY-7E. 


 
 
 


  
n15  Id. 


 
 
 


  
n16  Kelly (2006), supra 


 
 
 


  
n17  Johnston, J. R. (2005). Clinical work with parents in entrenched custody disputes. In L. Gunsberg & P. Hymonwitz (Eds.0 A Hand-
book of Divorce and Custody (pp. 343-363). Hillsdale, New Jersey: The Analytic Press. 


 
 
 


  
n18  Kelly, J. B. (2000). Children's adjustment in conflicted marriage and divorce: A decade review of research. Journal of the American 
Academy of Child and Adolescent Psychiatry, 39, 963-973. 


 
 
 


  
n19  Jones v. Abrams 35 S.W.3d 620 (Tex. 2000) 


 
 
 


  
n20  Association of Family and Conciliation Courts (2006). Model Standards of Practice for Child Custody Evaluation. Retrieved on Febru-
ary 15, 2008 from http://www.afccnet.org/pdfs/Model%20Stds%20Child%20Custody%20Eval%20Sept%202006.pdf 


 
 
 


  
n21  see TEX.FAM.CODE §§ 153.605 et seq. 


 
 
 


  
n22  TEX.FAM.CODE §§ 6.603 & 153.0072 


 
 
 


  
n23  See Codes 3.04 and 3.05, American Psychological Association (2002). Ethical principles of psychologists and code of conduct. Ameri-
can Psychologist, 57, 1060-1073. 


 
 
 


  
n24  22 Tex.AdminCode §465.18 b(5) 


 
 
 


  
n25  Johnston, J.R., & Campbell, L. E., G. (1986). Impasse-directed mediation with high-conflict families in custody disputes. Behavioral 
Sciences and the Law, 4(2), 217-241. 


 







Page 13 
45 Houston Lawyer 24, * 


 
 


  
n26  22 TEX.ADMIN.CODE §465.18 b(3). 


 





AFCC ONTARIO
File Attachment
45 Houston Lawyer 24.pdf




 


 


PLEASE SCROLL DOWN FOR ARTICLE


This article was downloaded by: [Canadian Research Knowledge Network]
On: 16 May 2009
Access details: Access Details: [subscription number 783016864]
Publisher Routledge
Informa Ltd Registered in England and Wales Registered Number: 1072954 Registered office: Mortimer House,
37-41 Mortimer Street, London W1T 3JH, UK


Journal of Divorce & Remarriage
Publication details, including instructions for authors and subscription information:
http://www.informaworld.com/smpp/title~content=t792306891


Comparing the Effects of Amount of Conflict on Children's Adjustment
Following Parental Divorce
Nicole M. Bing a; W. M. Nelson III b; Kelly L. Wesolowski c


a The Kelly O'Leary Center for Autism Spectrum Disorders, Division of Developmental and Behavioral
Pediatrics, Cincinnati Children's Hospital Medical Center, Cincinnati, Ohio, USA b Department of Psychology,
Xavier University, Cincinnati, Ohio, USA c Children's Hospital Behavioral Health, Westerville, Ohio, USA


Online Publication Date: 01 April 2009


To cite this Article Bing, Nicole M., Nelson III, W. M. and Wesolowski, Kelly L.(2009)'Comparing the Effects of Amount of Conflict on
Children's Adjustment Following Parental Divorce',Journal of Divorce & Remarriage,50:3,159 — 171


To link to this Article: DOI: 10.1080/10502550902717699


URL: http://dx.doi.org/10.1080/10502550902717699


Full terms and conditions of use: http://www.informaworld.com/terms-and-conditions-of-access.pdf


This article may be used for research, teaching and private study purposes. Any substantial or
systematic reproduction, re-distribution, re-selling, loan or sub-licensing, systematic supply or
distribution in any form to anyone is expressly forbidden.


The publisher does not give any warranty express or implied or make any representation that the contents
will be complete or accurate or up to date. The accuracy of any instructions, formulae and drug doses
should be independently verified with primary sources. The publisher shall not be liable for any loss,
actions, claims, proceedings, demand or costs or damages whatsoever or howsoever caused arising directly
or indirectly in connection with or arising out of the use of this material.



http://www.informaworld.com/smpp/title~content=t792306891

http://dx.doi.org/10.1080/10502550902717699

http://www.informaworld.com/terms-and-conditions-of-access.pdf





159


Journal of Divorce & Remarriage, 50:159–171, 2009 
Copyright © Taylor & Francis Group, LLC 
ISSN: 1050-2556 print/1540-4811 online
DOI: 10.1080/10502550902717699


WJDR1050-25561540-4811Journal of Divorce & Remarriage, Vol. 50, No. 3, January 2009: pp. 1–21Journal of Divorce & Remarriage


Comparing the Effects of Amount of Conflict 
on Children’s Adjustment Following 


Parental Divorce


Adjustment of Children After Parental DivorceN. M. Bing et al.


NICOLE M. BING
The Kelly O’Leary Center for Autism Spectrum Disorders, Division of Developmental 


and Behavioral Pediatrics, Cincinnati Children’s Hospital Medical Center, 
Cincinnati, Ohio, USA


W. M. NELSON III
Department of Psychology, Xavier University, Cincinnati, Ohio, USA


KELLY L. WESOLOWSKI
Children’s Hospital Behavioral Health, Westerville, Ohio, USA


This study examined the immediate and short-term effects on chil-
dren of the conflict (as reflected by the level of court involvement)
their family experiences during divorce proceedings. Families going
through various levels of divorce (dissolution, divorce with little
litigation, moderate litigation, and high levels of litigation) were
investigated. Seventy-six parents (31 men and 45 women) between
the ages of 22 and 53 who had children ranging in age from 2 to 17
years old participated. The Divorce Adjustment Inventory–Revised
was completed by the parents immediately following the divorce
hearing and again 6 months later. Results indicated that families
experiencing a higher level of conflict (as measured by level of
court involvement) displayed more family conflict or maladjustment,
less favorable divorce conditions and child coping ability, and less
positive divorce resolution. Implications of the study and indications
for future research are discussed.


KEYWORDS divorce, court involvement, postdivorce relationship,
parenting


Address correspondence to W. M. Nelson III, PhD, ABPP, Department of Psychology,
Xavier University, 3800 Victory Parkway, Cincinnati, OH 45207-6411, USA. E-mail: nelson@
xavier.edu


D
o
w
n
l
o
a
d
e
d
 
B
y
:
 
[
C
a
n
a
d
i
a
n
 
R
e
s
e
a
r
c
h
 
K
n
o
w
l
e
d
g
e
 
N
e
t
w
o
r
k
]
 
A
t
:
 
1
8
:
2
7
 
1
6
 
M
a
y
 
2
0
0
9







160 N. M. Bing et al.


More than 1 million children are part of families going through the process
of divorce each year (Hetherington & Stanley-Hagan, 1999). There is con-
cern over the potential impact that the divorce process has on parents and
children. When children are exposed to divorce, a number of changes often
occur in their lifestyle, such as relocation, new family structures, and change
in income, as well as in their behavior and mood, including possible depres-
sion, difficulty relating to peers, and academic or achievement problems (Amato,
2001; Garber, 1991; Kelly, 1998; Oppawsky, 2000; Roseby & Johnston, 1998).


Included in the different aspects of divorce adjustment studied over the
past two decades are behavioral and emotional adjustment, demographic
factors putting individuals at risk for poor adjustment, custody arrange-
ments, and the effects of levels of parental stress (Amato & Keith, 1991;
Hetherington & Stanley-Hagan, 1999; Kelly, 2003). The literature is expand-
ing as divorce becomes more common, but it is fraught with conflicting results
regarding children’s adjustment to divorce. For example, Edwards (1987)
found that most children recover from divorce with few negative conse-
quences, although also suggesting that the psychosocial development of
children who have experienced divorcing parents is at risk.


Beyond demographic factors, custody arrangement, and social support,
the level of conflict experienced before, during, and after divorce has been
studied extensively over the last 20 years. One early theory in the literature
on divorce adjustment spurred much of the interest in the effects of conflict
on families. This theory, the family conflict perspective, states that interpa-
rental hostility creates a negative home environment where children experi-
ence stress, unhappiness, and feelings of unsafety (Maccoby & Martin, 1983).
This perspective suggests that families from both intact and divorced fami-
lies with high conflict exhibit significantly more problems. The theory also
suggests that as time passes after a divorce, adjustment and stress should
decrease. However, if conflict persists after the divorce, negative adjustment
will continue, and possibly worsen.


The style with which parents transition through the divorce process
impacts the adjustment of the children involved. High-conflict divorce, in
which parents are unable to resolve their difficulties and continue to “fight,”
should result in poor child adjustment according to the preceding theory.
Current literature has reflected this finding as well (Garber, 1991; Hetherington &
Stanley-Hagan 1999; Madden-Derdich & Arditti, 1999; Oppawsky, 2000; Portes,
Haas, & Brown, 1991; Roseby & Johnston, 1998; Woody, Colley, Schlegelmilch,
Maginn, & Balsanek, 1984). Whiteside and Becker (2000) found that positive
and supportive coparenting leads to positive child coping. However, nega-
tive and hostile interactions often leave a child at risk for future problems in
academics and relationships. Marriages fraught with high conflict have been
linked to an increase in sadness, prolonged periods of crying, increased fear
in the home, and a decrease in academic achievement (Oppawsky, 2000).
Parental relationship remains an important factor following divorce as well.
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Positive coparenting, including joint planning of activities for children and
frequent communication and positive discipline and nurturing from both
parents, can have positive effects on children following divorce (Kelly,
2003).


Divorce, especially when conflict is involved, might have more long-
lasting adverse effects on children. High levels of parental stress witnessed
by youth predict a greater amount of child symptoms over a long period
of time (Woody et al., 1984). Symptoms that are associated with high-conflict
marriages and divorces can include conduct disorders, antisocial behav-
iors, difficulty relating to peers, difficulty with authority figures, depres-
sion, and academic and achievement problems (Kelly, 2000). Internalizing
behaviors, such as anxiety and depression, and externalizing behaviors,
such as such as aggression, delinquency, and defiance toward authority,
are also increased in this population of children (Gyrch & Finchman, 1990;
Kelly, 2000).


The literature related to conflict during marriage and divorce has not
been examined as much in the context of high-intensity divorce proceed-
ings. More specifically, varying levels of the divorce process have not
been researched to a great extent. Conflict can intensify and gain in severity
throughout the divorce process, especially when custody and property dis-
putes ensue (Emery & Coiro, 1997). On the other hand, children who are
able to witness a resolution of conflict in a nonviolent manner have less
fear of the future and exhibit less distress (Kelly, 1998). However, as dis-
cussed in Amato (2000), family conflict before and after divorce likely
causes more harm to children than positive impact, even in high-conflict
divorce situations.


The numerous studies on the effects of conflict in marriage and divorce
lead to questions regarding various methods of court procedures. Much of
the literature in this area has examined differences between litigated and
mediated divorce procedures (Emery, Laumann-Billings, Waldron, Sbarra, &
Dillon, 2001; Kitzmann & Emery, 1994). Despite the intent of mediation to
help couples work through differences without using court involvement,
the literature does not suggest that families who choose mediation actually
experience fewer psychological difficulties (Emery, Matthews, & Wyer,
1991). Given the relative lack of research in the area of the effects of high-
conflict divorce proceedings on the adjustment of children, more research is
needed comparing low- versus high-litigation divorce.


The purpose of this study is to examine the immediate and short-term
effects that the conflict (as reflected by the level of court involvement) a
family experiences has on the children whose parents are going through
four varying levels of divorce: dissolution (agreement on all aspects of the
divorce), divorce with little litigation (little disagreement), divorce with
moderate litigation (referred for mediation), and divorce with high litigation
(property hearing or custody investigation).
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It was expected that those families who enter dissolution would have less
conflict because they are able to agree on custody and property arrangements.
Those who enter into divorce proceedings involving custody or property
hearings are unable to agree on vital parts of the divorce settlement. It was
expected that those individuals going through dissolutions would experi-
ence less conflict and dysfunction, more favorable divorce conditions, more
positive divorce resolution, better external supports, and a better divorce
transition. These results are expected immediately following the divorce
proceedings and 6 months following the divorce. It was also expected that
regardless of group, individuals would show improvement in functioning
6 months following the divorce.


METHOD


Participants


Participants included 76 adults (31 men and 45 women) between the ages
of 22 and 53 (M = 35.84 years, SD = 7.26), with one to five children (M = 1.86,
SD = 0.84) who were going through divorce proceedings in a midsize Mid-
west city. The initial groups, from least to most court involvement, were as
follows: (a) dissolution (n = 24), (b) divorce with low conflict (n = 16), (c)
divorce with moderate conflict (n = 18), and (d) divorce with high conflict
(n = 18). Of the original 76 participants, the follow-up rate was 23.68%, with
only 18 completing the follow-up portion, yielding the following group
composition: (a) dissolution (n = 6), (b) divorce with low conflict (n = 4),
(c) divorce with moderate conflict (n = 4), and (d) divorce with high con-
flict (n = 4).


A summary of demographic information regarding the parents and the
children such as number of marriages, number of children from current
marriage, race or ethnicity, annual income, ages of children, length of marriage,
and level of education can be seen in Table 1. For the initial time period as
well as the 6-month follow-up, there were no significant differences among
groups on age, number of children, length of marriage, number of marriages,
gender, income level, or education level. Overall, the majority of the sample
was White (84%); well-educated, with 87% having some college coursework;
and earning between $20,000 and $60,000 in income.


Measures


The Divorce Adjustment Inventory–Revised (DAI–R) was used to measure
the risk factors in divorced families that come as a result of the divorce
(Portes, Smith, & Brown, 2000). This measure is completed by the parents
to assess the family and child’s functioning postdivorce. The measure con-
sists of 42 items, divided into five factors—family conflict and dysfunction,
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TABLE 1 Percentages and Means and Standard Deviations for the Demographic Variables for
the Dissolution (Group 1), Little Litigation (Group 2), Moderate Litigation (Group 3) and
High Litigation (Group 4) Groups


Variable Group 1 Group 2 Group 3 Group 4 Total


Sex
Male


Initial 48% 31% 39% 28% 41%
Follow-up 33% 75% 50% 0% 39%


Female
Initial 42% 69% 61% 72% 59%
Follow-up 67% 25% 50% 100% 61%


Race/ethnicity 
African American


Initial 8.5% 25% 27.8% 22.2% 19.7%
Follow-up 17% 0% 25% 0% 11.1%


Asian American
Initial 0% 0% 0% 5.6% 1.3%
Follow-up 0% 0% 0% 25% 5.6%


White
Initial 83.0% 68.8% 66.7% 72.2% 73.7%
Follow-up 83.0% 100% 75% 75% 83.3%


Hispanic
Initial 0% 0% 5.6% 0% 1.3%
Follow-up 0% 0% 0% 0% 0%


Native American
Initial 8.5% 6.3% 0% 0% 3.9%
Follow-up 0% 0% 0% 0% 0%


Other
Initial 0% 0% 0% 0% 0%
Follow-up 0% 0% 0% 0% 0%


Education level 
Less than high school


Initial 0% 6.3% 0% 0% 1.3%
Follow-up 0% 0% 0% 0% 0%


High school degree
Initial 13% 12.5% 16.7% 0% 10.5%
Follow-up 0% 0% 25% 0% 5.6%


Some college
Initial 33% 43.7% 44.4% 50% 42.1%
Follow-up 50% 25% 75% 75% 55.6%


4-year college degree
Initial 33% 18.8% 27.8% 22.2% 26.3%
Follow-up 0% 25% 25% 25% 11.1%


Master’s degree
Initial 21% 12.5% 11.1% 22.2% 17.1%
Follow-up 50% 25% 0% 0% 22.2%


Doctoral degree
Initial 0% 6.3% 0% 5.6% 2.6%
Follow-up 0% 25% 0% 0% 5.6%


(Continued)
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favorable divorce conditions and child coping ability, positive divorce reso-
lution, external support systems, and divorce transition. Each item is
answered on a 5-point continuum ranging from 5 (strongly agree) to 1
(strongly disagree).”


The psychometric properties of the scale are adequate. The total scale
had an internal reliability score of .69 as measured by a Cronbach’s alpha.
The scale has also been examined in terms of its criterion validity by com-
paring it against other child adjustment and family measures. The DAI–R
was found to be significantly associated with both family functioning and
child adjustment scales (Portes et al., 2000). The first four of the five factors


TABLE 1 (Continued)


Variable Group 1 Group 2 Group 3 Group 4 Total


Level of income 
Under $20,000


Initial 12.5% 18.8% 22.2% 5.6% 14.5%
Follow-up 0% 25% 25% 0% 11.1%


$20,000–$40,000
Initial 45.8% 43.8% 33.3% 38.9% 40.8%
Follow-up 50% 50% 0% 25% 33.3%


$40,000–$60,000
Initial 29.2% 18.8% 44.4% 38.9% 32.9%
Follow-up 16.7% 25% 75% 75% 44.4%


$60,000–$80,000
Initial 0% 12.5% 0% 5.6% 3.9%
Follow-up 0% 0% 0% 0% 5.6%


$80,000–$100,000
Initial 8.3% 0% 0% 5.6% 3.9%
Follow-up 16.7% 0% 0% 0% 5.6%


Over $100,000
Initial 4.2% 6.3% 0% 5.6% 3.9%
Follow-up 16.7% 0% 0% 0% 5.6%


Group 1 Group 2 Group 3 Group 4 Total


M SD M SD M SD M SD M SD


Age
Initial 34.83 7.08 38.88 9.16 33.94 4.49 34.83 7.08 35.84 7.26
Follow-up 36.83 6.56 45.25 11.76 39.25 2.22 34.75 7.62 38.78 7.62


Number of marriages
Initial 1.08 0.28 1.19 0.40 1.06 0.24 1.22 0.43 1.13 0.34
Follow-up 1.33 0.82 1.33 0.59 1.00 0.00 1.50 0.58 1.29 0.59


Length of marriage
Initial 11.58 6.47 8.66 6.17 8.72 4.89 12.17 6.68 10.43 6.20
Follow-up 13.67 6.15 10.75 8.50 10.50 5.26 10.25 6.23 11.56 6.18


Number of children
Initial 1.83 0.82 1.75 0.68 1.56 0.62 2.28 1.07 1.86 0.84
Follow-up 2.33 0.82 1.75 0.50 1.75 0.50 1.75 0.50 1.94 0.64


D
o
w
n
l
o
a
d
e
d
 
B
y
:
 
[
C
a
n
a
d
i
a
n
 
R
e
s
e
a
r
c
h
 
K
n
o
w
l
e
d
g
e
 
N
e
t
w
o
r
k
]
 
A
t
:
 
1
8
:
2
7
 
1
6
 
M
a
y
 
2
0
0
9







Adjustment of Children After Parental Divorce 165


correlated with the Family Assessment Device total score: family conflict
and dysfunction (–.63), protective divorce conditions (.43), positive divorce
resolution (.44), and external support systems (.41). The total scale score
correlated with the Family Assessment Device (.44). The DAI–R also signifi-
cantly correlated with the Child Behavior Checklist (CBCL; Achenbach,
1991) and the Parent Evaluation Form (Pedro-Carroll & Cowen, 1985).


Procedure


After obtaining approval from a university review board and the Court of
Domestic Relations, participants were recruited from a Midwestern court of
domestic relations. Four groups were formed based on their level of court
involvement during the divorce process and defined by the court system,
reflecting differing levels of conflict: (a) dissolution, (b) little litigation
(divorce obtained without court hearings), (c) moderate litigation (custody
undecided, referred to mediation), and (d) much litigation (custody investi-
gation, property hearing, or both).


Two hundred twenty-seven individuals were approached while in the
waiting room at the court. They were informed about the purpose of the
study, handed a research packet, and asked to review the consent form.
The 76 participants represented 33% of the 227 individuals originally
approached. In the event a participant did not wish to take a few minutes to
fill out the surveys at this initial time, they were asked to complete the sur-
vey and demographic form and return them in a preaddressed, stamped
envelope. Of those who took packets home (total of 36) to complete, 17%
(n = 6) returned the completed surveys.


The DAI–R was mailed 6 months following the initial survey to all par-
ticipants with a prepaid, addressed return envelope for easy return.
Reminder phone calls were made approximately 1.5 weeks after the mailing
date and then again 1 week after to encourage follow-up. Seventy-six pack-
ets were mailed during the 6-month follow-up, and the return rate was
31.58% (n = 24), which is higher than the suggested return rate listed in
some of the literature (Bordens & Abbott, 1996) but lower than the average
return rate for mail surveys in others (Whitley, 1996).


RESULTS


Means and standard deviations for the five factors of the DAI–R for the ini-
tial time can be found in Table 2. To assess the levels of adjustment in each
of the four levels of court involvement, a one-way multivariate analysis of
variance (MANOVA) was utilized. At Time 1 (immediately following the
divorce), overall significant differences were found among the four groups
on the dependent measures, Wilks’s A = .64, F(3, 72) = 2.24, p = .007.
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To test for simple effects, a Tukey honestly significant difference (HSD)
was conducted, and significant differences were found on the following:
family conflict and dysfunction, between the dissolution and moderate-
litigation groups (M difference = –9.65) and between the dissolution and
high-litigation groups (–8.82); favorable divorce conditions and child cop-
ing, between the dissolution and moderate-litigation groups (–6.90) and
between the dissolution and high-litigation groups (–6.85); positive divorce
resolution, between the dissolution and high-litigation groups (–6.93). No
significant differences were found on the external support systems or
divorce transition factors, among the four levels of divorce.


At Time 2 (6 months after the divorce proceedings), significant differ-
ences were found among the four divorce groups on the following, Wilks’s
Λ = .083, F(3, 72) = 2.73, p = .01: positive divorce resolution, between the
dissolution and little-litigation groups (M difference = –8.58), between
the dissolution and moderate-litigation groups (–6.33) as well as between
the dissolution and high-litigation groups (–12.08). No significant differ-
ences were found on the remaining factors (family conflict and dysfunction,
favorable divorce conditions and child coping, external support systems,
and divorce transition) across the four levels of divorce.


Another purpose of the study was to ascertain whether individuals,
regardless of the type of divorce through which they were going (group
membership), improved from Time 1 to 6 months later on the five DAI–R


TABLE 2 Means and Standard Deviations for DAI–R Factors Across the Dissolution (Group 1),
Low (Group 2), Moderate (Group 3), and High (Group 4) Litigation Groups at Initial Contact
and 6-Month Follow-Up


Group 1 Group 2 Group 3 Group 4


DAI–R Factor M SD M SD M SD M SD


Family conflict and dysfunction
Initial 22.13 5.77 26.75 7.72 31.78 9.45 30.94 8.57
Follow-up 27.00 5.93 29.50 5.80 35.50 8.02 31.00 8.08


Favorable divorce conditions/
child coping ability
Initial 21.54 6.16 24.94 5.53 28.44 6.88 28.39 6.47
Follow-up 26.67 2.58 28.75 3.59 25.25 6.85 29.75 8.88


Positive divorce conditions
Initial 18.29 4.08 21.81 4.92 22.22 6.68 25.22 5.10
Follow-up 17.17 1.84 25.75 3.10 23.50 3.14 29.25 4.92


External support systemsa


Initial 5.71 1.33 7.44 2.58 6.83 2.71 6.94 2.07
Follow-up 5.67 2.07 5.75 3.10 6.50 2.65 6.00 0.82


Divorce transition
Initial 20.04 3.76 22.75 4.88 23.28 4.32 22.78 3.28
Follow-up 22.00 4.52 23.25 6.60 27.00 1.41 20.50 2.65


Note. DAI–R = Divorce Adjustment Inventory–Revised.
aExternal support systems is reverse scored, meaning that lower scores equal better external support.
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factors. Means and standard deviations of the DAI–R factors at the initial and
6-month follow-up are presented in Table 2. No significant differences were
found from Time 1 to Time 2, F(5, 88) = 1.06, p = .390.


DISCUSSION


The primary purpose of this study was to examine parents’ report of the effects
of amount of conflict, as measured by the level of court involvement, on fam-
ily and children’s adjustment to divorce. It was expected that individuals going
through dissolutions would report better adjustment and family functioning.
More specifically, those going through dissolutions would endorse less conflict
and dysfunction, higher favorable divorce conditions, better child coping
ability, more positive divorce resolution, higher levels of external supports,
and better divorce transition than those with moderate to high levels of litiga-
tion. This was expected both immediately following the divorce and 6 months
after the divorce proceedings. Additionally, it was expected that regardless of
group membership, individuals would report better adjustment at Time 2.


Results found significance between the four levels of court involvement
(dissolution to high litigation) on three of the five factor scores measured by
the DAI–R. More specifically, those participants experiencing dissolutions,
the lowest level of litigation, endorsed less conflict and dysfunction, higher
favorable divorce conditions, better child coping ability, and more positive
divorce resolution than those with moderate and high levels of litigation.
These results are consistent with the current literature, which suggests that
children who experience high levels of conflict before and during divorce will
have lower levels of adjustment postdivorce (Hetherington & Stanley-Hagan,
1999; Madden-Derdich & Arditti, 1999; Oppawsky, 2000; Portes et al., 1991;
Roseby & Johnston, 1998; Woody et al., 1984).


Individuals who go through dissolutions display less dysfunction and
better child adjustment results as compared to those going through moderate-
and high-litigation divorce. Parents from dissolutions indicated that they
strongly agree or agree with items such as no physical harm of the other
parent, no criticism of the other parent, no yelling in the home, and more
agreement over parenting. Those from moderate- and high-litigation
divorces endorsed the choices not sure or agree. Child adjustment included
items such as less aggression and fewer academic problems. This finding is
similar to current literature, which suggests that better parental relationships
and less conflict lead to more positive child adjustment (Hetherington, 2003;
Kelly, 2003). Dissolutions appear to lend themselves to less conflict, given
that couples must be able to come to agreement without the use of litiga-
tion. However, another potential factor other than level of parental conflict
that might affect the decision to choose dissolution versus litigation is the
expense involved in the litigation process.
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It was also found that children from families going through dissolution
are reported by their parents to have a decreased vulnerability to maladjust-
ment because of the family conditions at the time of the divorce. They
“agreed” with items that indicated favorable divorce conditions, including
showing less conflict around the children and less yelling in the house.
However, families in moderate- or high-litigation divorces were not sure or
disagreed with these items, indicating that they might have a pattern of con-
flict that could lead to child maladjustment. This finding is consistent with
earlier research that found that conflict can lead to poor child adjustment
(Amato & Keith, 1991; Kelly, 2000; Woody et al., 1984).


Families going through dissolution also appeared to have better divorce
resolution. This factor measures positive parental relationships such as good
emotional adjustment and positive support of one another. Parents going
through dissolution endorsed that they strongly agreed or agreed with items
indicating resolution of the divorce including more acceptance of the ex-
spouse, agreement with household decisions, responsibilities, and support of
the children. This agreement leads to healthier relationships and better overall
adjustment as seen in previous studies. Whiteside and Becker (2000) found that
positive and supportive coparenting leads to positive child coping, whereas
negative interactions lead to a pattern of disruptive behavior in children.


A second purpose of the study was to examine the groups 6 months
following the divorce on the same five factors of the DAI–R. At the 6-month
follow-up, the dissolution group differed significantly from the low- and the
high-litigation groups. Thus, those parents who went through a conflictual
divorce agree less on their spouse’s role in the lives of their children. Par-
ents from dissolutions endorsed items that suggested satisfaction with the
level of responsibility for the care of the children, agreement on household
decisions, and predivorce satisfaction with level of communication and
amount of time spent together. The nature of high-litigation divorce is that
of conflict and disagreement over property, custody, or both. Therefore, it is
logical that this group would continue to have a negative resolution of the
divorce during the follow-up. However, the little-litigation group also dif-
fered significantly from the dissolution group at the 6-month follow-up,
which suggests that after the divorce the little-litigation group felt more neg-
atively about the resolution than those who had a dissolution. It is unknown
why families from the low-litigation and dissolution groups differed on this
factor 6 months after the divorce.


No significance was found among the groups based on the final two
factors from the DAI–R, external support systems and divorce transition, at
Time 1 or Time 2. It might be the case that members from all groups sought
support from external systems such as family, friends, and counselors to
help them through the process given that both groups similarly agreed on
items related to external supports. Even those in high-conflict divorces
might lean on others in the time of stress. Hetherington (2003) suggested
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that positive peer relations and school systems can serve as a positive alter-
native to a conflicted environment at home. The final factor, divorce transi-
tion, describes parents who are receiving support after the divorce but feel
as though their children are unable to cope with the divorce or understand
why it occurred. No significance between groups might suggest that mem-
bers from each group follow this unhealthy pattern. Future studies need to
examine whether other factors, such as parent coping or parental mental
health, might play a factor in their beliefs about whether their children are
able to cope and adjust.


The third purpose of this study examined differences regardless of group
membership from Time 1 to 6 months later. No significant differences were
found. It might be that 6 months is not enough time to show true differences
in adjustment. The process of adjustment might be a gradual process and,
therefore, differences might not develop until after a longer period of time.
Kelly (2003) suggested that divorce adjustment could take between 1 and 2
years. Few studies have gathered true longitudinal data to describe long-term
adjustment of children and adults following divorce proceedings (Hethering-
ton & Stanley-Hagan, 1999). Thus, more research is needed in this area.


The study has several limitations, including the location of the study,
the voluntary nature of participation, and the use of self-report measures.
Also, due to the nature of the study, predivorce adjustment is unknown, and
therefore the study cannot directly link pre- and postdivorce adjustment.
The study also did not obtain information directly from the children
impacted by the divorce proceedings. Parent responses also might not accu-
rately reflect the true thoughts and feelings of children experiencing various
levels of divorce proceedings.


This study was a beneficial addition to the growing body of research,
as it identified differences in level of adjustment and coping among various
types of divorce hearings. However, it is not clear if the type of divorce
directly influences parental reports of children’s adjustment or if the results
are a function of the personality or demographics of the participants. Future
research continuing to evaluate the effects of the level of court involvement
on children’s and family’s adjustment to divorce is important, as the number
of divorces in the country remains high. Future studies also need to examine
responses directly from the child, as well as look at data in a longitudinal
fashion, following families for years after the divorce.
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